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The fourteenth annual meeting of the 
American Bar Association, recently held at 
Boston, was one of the most successful and 
satisfactory in the history of that organiza- 
tion. The attendance was larger, by consid- 
erable, than at any previous meeting, and the 
interest and enthusiasm of the members was 
manifested in a striking degree. The open- 
ing address of President Simeon E. Baldwin, 
of Connecticut, was calculated to attract 
more than ordinary interest, the speaker 
being an eminent student and teacher, rather 
than a professional lawyer. It was an ex- 
haustive compilation and discussion of the 
various federal and State statutes enacted 
within the past year. These were classified 
by him according to their subject-matter, an 
arrangement the more interesting and instruc- 
tive, as showing how the same matters have 
been dealt with in the different States. His 
remarks directed at the evil of hasty and ill- 
considered legislation were forcible and 
strong, and his censure and arraignment of 
legislatures and legislators for their growing 
tendency to disregard and set aside, upon 
slight provocation, the mandatory provisions 
of organic law were especially noteworthy. 
There is truth as well as eloquence in the 
declaration that ‘‘no constitutional principle 
ought ever to be undermined or evaded in 
statute law on a plea of public necessity. 
There is no necessity so imperious as that of 
supporting the constitution. Its formalities, 
its delays, its limitations are the best fruits of 
a thousand years of Anglo-Saxon history. 
The omnipotence of the British parliament 
our fathers refused to reproduce on American 
soil, and it belongs to us to keep it out in 
substance, as it is in form.’’ ~ 





The papers prepared and read by Frederick 
N. Judson, of Missouri, on ‘‘Liberty of Pri- 
vate Contract under the Police Power,’’ and 
by William B. Hornblower, of New York, on 
‘‘The Legal Status of the Indian,’’ were 
learned and interesting. The former was, in 
a measure, an appeal in behalf of the liberty 
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of private contract, unrestricted and unre- 
strained, except as directed by healthy public 
opinion. The latter was a plea for more law 
and legislation for the local control and gov- 
ernment of the Indians, a subject which ex- 
cited considerable discussion. 

The annual address by Alfred Russell, of 
Michigan, on the subject of ‘Avoidable 
Causes of Delay and Uncertainty in our 
Courts,’’ was exceedingly able. The theme 
was, delay and uncertainty in our courts, and 
not in the law, and the speaker pointed out 
many causes, fruitful of delay, which courts 
and practitioners would do well to make 
note of. 





The reports of the committees on ‘‘ Award 
of Medal’’ and on ‘‘Judicial Administration 
and Remedial Procedure’’ excited considera- 
ble discussion and opposition. The former 
recommended the Earl of Selbourne as best 
entitled to receive the medal of the associa 
tion for this year, and the latter reported in 
favor of recommending to the States the sup- 
port of such legislation or constitutional 
amendments as will provide for a verdict by 
three-fourths of the jury in civil cases. 

The controversies were settled in the one 
case by voting to bestow medals both upon 
the Earl of Selbourne and David Dudley 
Field, and in the other by postponing until 
the next annual meeting of the association 
the consideration of the question as to the 
change in the verdicts of juries. Officers for 
the ensuing year were elected as follows: 
President, John F. Dillon, of New York; 
Secretary, Edward Otis Hinckley, of Balti- 
more; Treasurer, Francis Rawle, of Phila- 
delphia. 








NOTES OF RECENT DECISIONS. 





MAsTER AND SERVANT—NEGLIGENCE—Ev- 
IDENCE OF AFTER PRECAUTIONS.—In Shinners 
v. Proprietors of Locks, etc., 28 N. E. Rep. 
10, the Supreme Judicial Court of Massachu- 
setts decides that in an action against a canal 
company for failure to shore up a bank prop- 
erly, in consequence of which it fell, killing 
an employee, plaintiff’s husband, working in 
a trench thereunder, evidence of precautions 
taken by defendant after the accident is in- 
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competent as an admission that such precau- 
tions were needed at the time of the accident. 
Lathrop, J., says: 


At the trial in the superior court the jury returned 
a verdict for the defendant; and the case comes before 
us on the plaintiff’s exception to the exclusion of the 
following question, put by the plaintiff to one of her 
witnesses, who worked in the trench before, after, and 
at the time of the accident: ‘‘What, if anything, was 
done by the defendant to said bank after the acci- 
dent?’ There is nothing in the bill of exceptions to 
show what the testimony of the witness would have 
been, if admitted, or what the plaintiff offered to 
prove thereby, and for this reason an exception to the 
exclusion of the question cannot be maintained. Hath- 
away v. Tinkham, 148 Mass. 85, 87,19 N. E. Rep. 18, 
and cases cited; Crowley v. Appleton, 148 Mass. 98, 
101, 18 N. E. Rep. 675; Smethurst v. Church, 148 Mass. 
261, 267, 19 N. E. Rep. 387: Farnum v. Pitcher, 151 
Mass. 470, 475, 24 N. E. Rep. 590. 

As, however, the point of law, sought to be pre- 
sented by the exception, is an important one, arising 
constantly in trials at nisi prius, and as it bas been 
elaborately argued by counsel, we are disposed to rest 
our judgment upon a broader ground than the one 
above stated. The plaintiff contends that, wnen an 
accident has happened through the alleged negligence 
of a person, the subsequent acts of this person in 
taking additional precautions to prevent other acci- 
dents are admissible in evidence, in an action against 
him for the injuries occasioned, for the purpose of 
showing that such precautions were needed at the 
time of the accident. If such acts are admissible, it 
must be on the ground that the conduct of the person 
amounts to an admission of negligence; and this is the 
ground upon which such evidence has been sometimes 
held to be admissible. Railroad Co. v. Henderson, 51 
Pa. St. 315; Railroad Co. v. McElwee, 67 Pa. St. 311; 
McKee v. Bidwell, 74 Pa. St. 218. And in Dale v. 
Railroad Co., 73 N. Y. 468, itis said by Mr. Justice 
Rapallo, speaking of repairs made by a railroad cor- 
poration immediately after an accident: “In such a 
ease the making of the repairs may be regarded as 
some evidence that they were needed, and conse- 
quently that the road was out of repair.’”? This re- 
mark was, however, obiter, and, although in accord 
with some descisions of the Supreme Court of the 
State of New York, which we need not further refer 
to,is contrary to what is now the well-established 
doctrine of the court of appeals of that State, as will 
presently appear. The Pennsylvania doctrine was at 
first followed by the Supreme Court of Minnesota. 
O’Leary v. Mankato, 21 Minn. 65; Phelps v. Mankato, 
23 Minn. 276; Kelley v. Railroad Co., 28 Minn. 98, 9 
N. W. Rep. 588. But these cases were deliberately 
overruled in Morse v. Railroad Co., 30 Minn. 465, 16 
N. W. Rep. 358, in an elaborate opinion, in which the 
question is fully and carefully considered. Such evi- 
dence has also been held to be inadmissible by the 
highest tribunals in New York, Connecticut, Indiana, 
Tilinois, and Iowa. Dougan v. Transportation Co., 56 
N. Y.1; Baird v. Daly, 68 N. Y. 547; Corcoran v. 
Peekskill, 108 N. Y. 151,15 N. E. Rep. 309; Nalley v. 
Carpet Co., 51 Conn. 524; Railroad Co. v. Clem, 123 
Ind. 15, 23 N. E. Rep. 965; Hodges v. Percival (Tll.), 23 
N. E. Rep. 423; Cramer v. Burlington, 45 Iowa, 627; 
Hudson v. Railroad Co., 59 Iowa, 581,13 N. W. Rep. 
735. See, also, Hart v. Railway Co., 21 Law T. (N. 
S.) 261. In a recent case in this commonwealth 

Menard v, Railroad Co., 150 Mass. 386, 23 N. E. Rep. 





214), the plaintiff was struck by a locomotive engine 
of the defendant at a highway crossing. At the time 
of the accident no flagman was stationed there, but 
the jury when they took a view found one there. The 
plaintiff’s counsel in argument proposed to comment 
upon this fact, and was stopped by the court. On 
exceptions, this action of the court was held to be 
correct; and Mr. Justice Knowlton, in delivering the 
opinion of the court, said: ‘*‘The defendant’s method 
of managing its business before, or after, or at the 
time of the accident was not evidence of what due care 
required. The defendant, or any other corporation, 
might at any time do more or less, in some particular, 
than a reasonable regard for the safety of the public 
demanded. Its adoption of a particular safeguard at 
any time, whether an accident had previously oc- 
curred or not, could not be deemed an admission that 
taking any less precaution would be negligence, any 
more than its use of a more dangerous system would 
indicate that it considered that reasonably safe.” The 
plaintiff relies upon the case of Readman v. Conway, 
126 Mass. 374, where the fact that the defendants re- 
paired a platform, after an injury occasioned to the 
plaintiff by a defect therein, was held to be admissible 
as an admission “that it was their duty to keep the 
platform in repair.’”? This case is readily distinguish- 
able from the case at bar. The defendants were the 
owners of a building containing a number of shops, 
each let orally to a separate tenant. The building 
stood back from a street and had a wooden platform 
in front of it, which extended tothe sidewalk of the 
street. The question was whether the landlords or 
the tenants were bound to keep the platform in re- 
pair. The act of the defendants in making the repairs 
was an act of dominion exercised by them which the 
jury might well find was inconsistent with their de- 
fense that the tenants were under an obligation to 
keep the platform in repair. For the same reason the 
fact that a city makes repairs upon a highway after an 
accident thereon has been held to be admissible to 
show an acceptance of the highway as dedicated. 
Manderschid v. Dubuque, 29 Iowa, 73. See, also, 
Sewell v. Cohoes, 75 N. Y. 54; Lafayette v. Weaver, 
92 Ind. 477. : 


Husband AND WIFE — ALIENATING WIFE'S 
ArrecTion—Ricut or ActTion.—The Appel- 
late Court of Indiana, in Postlewaite v. Pos- 
tlewaite, 28 N. E. Rep. 99, has had a change 
at the modern question whether a wife has a 
right of action for damages for alienating the 
affections of her husband, and held that even 
a divorced wife has such a right. Reinhart, 
J., says: 


In the case of Logan v. Logan, 77 Ind. 558, it was 
held by a majority of the supreme court that a mar- 
ried woman could not maintain such an action. The 
grounds upon which the decision was based were very 
meagerly discussed, but seem to be these: That the 
wrong complained of was neither an injury to her 
person nor to her character, but that the statute only 
clothed her with the right to bring actions for injury 
to her person or character, and therefore did not 
invest her with the power to maintain this action. So 
far as we are advised, this is the only case in which the 
subject bas received any consideration at the hands of 
our supreme court. It must be seen at a glance that 
there is, at least, one essential difference between tle 

















VoL. 33 


THE CENTRAL LAW JOURNAL. 


203 








case cited and the one we are now considering. In 
the case under consideration the plaintiff has been 
divorced trom her husband, while in the case of Logan 
v. Logan she was still a married woman, «ble to main- 
tain only such actions as the statutes of the State 
specially enabled her to bring. The very founda- 
tion, then, of the ruling in that case has no existence 
whatever in the case at bar. The question with which 
we are here concerned is not whether a married 
woman has the capacity to enforce a right of action 
given her by the law, but whether such a right has at 
all accrued to her; for, if it has, she being now sui 
juris, no one will doubt her ability to maintain the 
action. We think, therefore, that it may be truth- 
fully said that the precise question we are called upon 
to decide has never been passed upon, and, is, conse- 
quently, one of first impression in Indiana. Whether, 
by reason of more recent statutes,a woman who is 
still under coverture may now maintain such an action 
also, we need rot and do not determine. The theory 
of the common law was that the entire separate legal 
existence of the wife was merged in that of her hus- 
band, who was the dignior persona. As Blackstone 
‘states it: “The inferior hath no kind of property in 
the company, care, or assistance of the superior, as 
the superior is held to have in those of the inferior; 
therefore the inferior can suffer no loss or injury.” 3 
Bl. Comm. 148. It is true that, in the absence of do- 
mestic statutes to the contrary, the common law 
prevails in Indiana. Rev. St. 1881, § 236. But so 
many innovations have been made upon the common 
law in relation to the status of married women in our 
State that it can no longer be said to be in force asa 
rule, but only in exceptional cases. It seems that our 
laws in relation to the rights and obligations of married 
women as now existing, while based to some extent 
upon common-law principles, have grown into a 
kind of special system, as it were, evolved not only 
from the common law of England, but more largely, 
perhaps, out of the civil law of Rome. It was under 
the common law that the legal fiction prevailed by 
reason of which the separate legal existence of the 
wife was regarded as swallowed up, soto speak, in 
that of the husband. By the marriage, the latter be- 
came the owner of all her personal property, provided 
he reduced it to possession, and of the usufruct and 
rents and profits of her land, so long as they both 
lived. She could not bind herself by any sort of con- 
tract, could not carry out any trade or business, and 
all her earnings, the fruits of her labor and skill, be- 
longed absolutely to her husband. She could, of 
course, make no conveyance of her separate real 
estate, except by his consent, and by his joining with 
herinadeed. To this extent the common-law idea 
of the legal unity of husband and wife still prevails in 
Indiana. Johnson v. Jouchert, 124 Ind. 105, 24 N. E. 
Rep. 580. The civil law, on the other hand, rests upon 
an entirely different basis. By its provisions there 
was no such thing as a legal unity of the husband and 
wife in relation to their civil and property rights. 
Their marriage was more in the nature of a partner- 
ship, and hence there was no such thing as the 
merger of the inferior being into that of the superior. 
She never surrendered any portion of her separate 
property, whether personal or real, by virtue of the 
marriage, and she remained liable for her individual 
debts during, as well as before, the existence of the 
marital relations. She was to all intents and purposes 
a feme sole. It has been the aim and tendency of 


our legislation to combine the better features of these 
two schemes, and, as a result, we have evolved the 
system which now obtains, not only in our own, but 





in many of our sister States. A marked feature of 
this legislative tendency has been the constant dispo- 
sition towards abrogating the common-law unity of 
the husband and wife. Ever since the admittance of 
the State into the great sisterhood, statutes have been 
framed from time to time clothing married women 
with new rigbts, and enabling them to enforce these 
rights. Thus it has been provided, in derogation of 
the common law, that both the personal and real 
property of a wife shall remain hers, and shall not be 
subject to the husband’s debts; and, in actions con- 
cerning her separate property, the right was given her 
to sue without joining her husband as co-plaintiff. 
Rev. St. 1881, § 254. Indeed, there have been but few 
sessions of the general assembly in which there was 
not made some provision enlarging the civil and prop- 
erty rights of married women, until now we have 
arrived at a point where the several common-law dis- 
abilities have been, with very few exccptions, entirely 
abrogated. She is now bound by her covenants of 
title, and by an estoppel in pais, the same as if she 
were unmarried. She is liable for all torts committed 
by her, and her husband is no longer accountable for 
the same, except where they were committed by his 
direction or in his presence, and with his knowledge 
and consent, in which case he and the wife are jointly 
liable. She alone is responsible for her separate debts 
contracted before or during the existence of the mar- 
riage relations. When a resident of. the State, 
whether a householder or not, she is entitled to an ex- 
emption of $600 in property from sale on execution 
for the payment of any debt of her own. She has the 
right to her own earnings, excepting only labor for 
her husband or family. She and her husband may 
testify for and against each other. She may sue him, 
in certain cases, for support and maintenance. She 
may also be elected or appointed to hold any school 
office in this State, anda bond executed by her in 
furtherance thereof is valid. All of this legislation, 
and much more that might be mentioned, is in dero- 
gation to the common law, and reveals a positive and 
unmistakable tendency in the direction of abrogating 
the old fiction of the merger of the wife’s separate 
legal existence into that of the husband. 

In the next place, we observe that the common law 
itself, by reason of its flexible nature and capacity of 
adapting itself to all the changes and new phases of a 
progressive civilization, in many jurisdictions is now 
interpreted as fully recognizing this right of action in 
a married woman for the alienation of her husband’s 
affections. Of course, the enforcement of this right is 
still limited to cases where, by statute, she has been 
enabled to sue alone, as from the very nature of such 
cases it is seldom, if ever, practicable that the husband 
should join her in the action. In the following recent 
cases it has been held that a married woman may 
maintain an action of this character, if thus enabled to 
sue, and that the right of action exists as a common- 
law right: Breiman v. Paasch, 7 Abb. N. C. 249; 
Baker v. Baker, 16 Abb. N. C. 293; Jaynes v. Jaynes, 
89 Hun. 40; Bennett v. Bennett, 116 N. Y. 584, 23 N. 
E. Rep. 17: Foot v. Card, 58 Conn. 1,18 Atl. Rep. 
1027; Basset v. Bassett, 20 Ill. App. 543; Warner v. 
Miller, 17 Abb. N. C. 221; Churchill v. Lewis, Jd. 226; 
Simmons v. Simmons, 4 N. Y. Supp. 221. In an 
English case in the house of lords, Lord Chief Justice 
Campbell takes decided ground in favor of the position 
that the right of action exists at common law, although 
the majority hold to the opposite view. Lynch v. 
Knight, 9 H. L. Cas. 577. Indeed, the weight of au- 
thorities now goes to the extent of holding thata 
married woman has a right of action at common law 
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for such injuries, though she may be in some jurisdic- 
tions without power of asserting such right; and that 
this very lack of power furnishes the reason why we 
have not had more decisions upon the subject. The 
reasoning of the modern cases is that the husband al- 
ways had the right to sue for the loss of his wife’s 
consortium, and that no good reason can be shown 
why the same right did not inbere in the wife for the 
loss of the consortium of the husband; that in princi- 
ple there is no distinction between the two cases; that 
the only obstacle in the way of her enforcement of 
this right was (as we nave seen) the legal unity of 
herself and husband, and the absence of enabling 
statutes; for, if she had been permitted to maintain 
any sort of an action at law, it would have amounted 
to a recognition of her separate legal existence. Cer- 
tainly it would seem that, if the common law itself is 
now so liberally interpeted in this regard, in jurisdic- 
tions where it still prevails, under a system such as 
ours, where its provisions in reference to the disabil- 
ities of married women have been almost entirely 
wiped out, the time has come when the courts of 
Indiana must recognize and accept principles so 
plainly and obviously in harmony with the spirit of 
law-making power in this as well as in the majority 
of the jurisdictions of this country. It must be ad- 
mitted that there are some modern cases in which the 
right of action in question has been denied. See 
Duffies v. Duffies (Wis.), 45 N. W. Rep. 522, 31 Cent. 
Law J. 29, and note by W. F. Elliott, where the cases 
are cited. But we think the decided weight of author- 
ities is in the opposite direction, and it seems to us 
that the reasons given on that side are much more 
convincing, and the rulingis better adapted tothe 
circumstances of our present society. In addition to 
the cases already cited, the following are referred to 
as supporting the view we have taken; Seaver v. 
Adams (N. H.),19 Atl. Rep. 776; Westlake v. West- 
lake, 34 Ohio St. 621; Mehrhoff v. Mehrhoff (Cir. Ct. 
U.S. D. Kan.), 26 Fed. Rep. 18. In Seaver v. Adams, 
supra, the court say: ‘‘As the only reason why the 
wife formerly could not maintain an action for the 
alienation of her husband’s affections was the barba- 
rous common-law fiction that her legal existence be- 
came suspended during the marriage and merged into 
his, which long since ceased to obtain in this jurisdic- 
tion, there remains now not the semblance of a reason 
in principle why such an action may not be maintained 
here; and the weight of authority also is that the wife 
can maintain such an action where there isa statute 
enabling her to sue.” Inthe well-considered case of 
Foot v. Card, supra, the Supreme Court of Connecti- 
cut used this language: “In a case of this kind, the 
wife can only ask for damages for herself. The law 
cannot make redress otherwise than to her solely, 
apart from all others, especially apart from her hus- 
band; for no theory of the law, as tothe merger of the 
rights of the wife in those of tne husband, could in- 
clude her rights to his conjugal affection and society. 
Although all other debts and rights to her might go 
to him, there yet remained this particular debt from 
bim to her, absolutely alone, and beyond the reach of 
the law of merger. Solong as she on her part kept 
the marriage contract, no interest in this right can be 
taken from her. The husband cannot acquire any in- 
terest init. She cannot, therefore, transfer any. Of 
legal necessity, therefore, damages for injury to this 
right must be in her solely.”” We will not make any 
other quotations from the decisions referred to, nor 
pursue the inquiry further. We think, whether we 
view the question in the light of the common law or 
the recent legislation in our State, or both together, 





we must conclude that there is no longer any reason 
for withholding from the married women of this State 
a right so well recognized and supported by such 
strong reasons. At all events, there can be no shadow 
of an excuse for denying the right of action in a case 
where she has been divorced, and has been invested 
with all the powers and capacities of a single woman 
to institute and maintain actions at law. 


CrmiunaL Law—Homicip—E—SELF DEFENSE 
on One’s Lanps.—The Supreme Court of 
Alabama, in Lee v. State, 9 South. Rep. 407, 
hold that the right of a person to defend him- 
self in his own house, without retreating, does 
not extend to his lands outside the curtilage ; 
and one who retreats to such lands after being 
assaulted cannot justify a killing there, when 
further retreat is practicable. Walker, J., 
says: 

The exceptions to portions of the charge given by 
the trial court, and to the refusal to give the charges 
requested by the defendant, raise but the single ques- 
tion as to whether or notit was the duty of the de- 
fendant to retreat after getting out of the house and 
upon his own land. In behalf of the appeliant it is 
urged that, after he got upon land, the right to the 
exclusive possession of which was in him, he was not 
bound to retreat further, though retreat was entirely 
practicable but was entitled to stand his ground and 
protect himself even tothe taking of life, if he was 
without fault in bringing on the difficulty. We have 
not been cited to, nor have we found any authority to 
support the proposition that the fact that one happens 
to be upon any part of his own land thereby secures to 
himself all the rights deducible from the principle 
which is illustrated ‘by the maxim that every man’s 
house is his castle. It is familiar doctrine that, in 
order to entitle a person to the benefits of the plea of 
self-defense against the charge of homicide, he must 
have employed all means in his power, consistent with 
his safety, toavoid the danger and avert the necessity of 
taking life; and he must have retreated, if retreat was 
practicable. Carter v. State, 82 Ala. 13, 2 South. Rep. 
766. In the old books of the law the phrases “retreat 
to the wall” or “retreat to the ditch’? were much in 
vogne as figurative expressions of the rule that, in 
order to avoid the necessity of taking life, combat 
must be declined so long as the avenues of escape are 
open. 1 Hale, P. C. 479-483; 1 Russ. Crimes, 661. As 
one who has been forced to the wall orto the ditch 
can withdraw no further, the law says he may there 
stand at bay, and resist assault, even to the taking of 
life. Upon like principles, a man’s dwelling was re- 
garded as the limit of retreat for him. In the turbu- 
lence of early times, men made their habitations holds 
of defense, and were often compelled to protect them- 
selves therein. One’s dwelling was regarded as his 
place of refuge. Its sanctity in this regard was fully 
recognized by the law. A man in his own house was 
treated as ‘‘at the wall,’? and could not, by another’s 
assault be put under any duty to fleetherefrom. 1 
Bish. Crim. Law, § 858; Kerr, Hom. § 180; Brinkley v. 
State, 89 Ala. 34, 8 South. Rep. 22. A killing in de- 
fense of one’s dwelling may be excusable in the eye 
of the law, when there would be no legal justification 
for the taking of human life, in like circumstances, to 
prevent atrespass upon property not the dwelling- 
house. Carroll v. State, 23 Ala. 28; Simpson vy. 
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State, 59 Ala, 1. This shows the  solicitude 
of the law to secure one’s abode as a ha- 
ven of protection for him and that the peculiar 
inviolability attaching to a man’s habitation does not 
extend to his other property. It would seem that the 
special privileges pertaining toa man in his own habi- 
tation are available for his protection only while he is 
within such space as is usually occupied for the pur- 
poses of the dwelling and the customary out-buildings. 
Pond y. People, 8 Mich. 150-181. The very circum- 
stance of one being within the precincts of his dwelling 
or of his business house serves as a warning to deter 
an assailant from intruding therein. No such evi- 
dence of a disposition to avoid combat or to get out 
of the reach of danger is afforded by the conduct of 
one who, when assaulted, merely withdraws to his 
own land, and there halts in a position exposed to at- 
tack. Manifestly he has not availed himself of such 
shelter and protection as his house affords. He has 
not sought what is known of all men as an asylum of 
safety. His act is not calculated to give pause to one 
in pursuit. The common law would not say that he 
had gone to the wall, and we cannot say that he 
had fulfilled the duty of retreat. Nothing has :-been 
found in the books to indicate that a man when upon 
his own land is to be regarded as at bay so as to be 
under no duty to yield further to an assailant, unless 
he isin his house, or within the curtilage or space usu- 
ally occupied and used for the purposes of the house. 
When he is elsewhere upon his own land, the reasons 
which excuse him from withdrawing from the place 
which is to him as his castle and fortress do not ap- 
ply. Jones v. State, 76 Ala. 8; State v. Patterson, 12 
Amer. Rep. 212, note. Not until he has reached this 
place of refuge can he claim the protection and privi- 
liges afforded thereby. When beyond its precincts, 
though upon his own land, he is under the duty to 
retreat when retreat with safety to himself is practi- 
cable. 


CARRIERS OF PAssENGERS — EJECTION — 
Ticket.—The Supreme Court of Oregon, in 
Peabody v. Oregon Ry. & Nav. Co., 26 Pac. 
Rep. 1053, declare that it is the duty of a 
passenger, if, through mistake or otherwise, 
he has not the required ticket or token evi- 
dencing his right to travel on that train, to 
pay his fare or quietly leave the train when 
requested, and resort to the appropriate 
remedy for the damages he has sustained, 
and if he attempts to retain his seat without 
paying his fare, and is expelled by the con- 
ductor, using no more force than)is neces- 
sary, he can recover no damages for the in- 
jury incurred by such expulsion. Lord, J., 
says: 

Summed up, then, the considerations in support of 
the principle invoked are: Thai as between the con- 
ductor and passenger, the right of the latter to ride 
must be evidenced by some proper token or ticket; 
that neither the time nor the occasion is suitable for 
an investigation, whether of explanation, or represen- 
tations of another conductor in conflict with the terms 
of the ticket, and contrary to the rules of the company; 
that it is better, under such circumstances, that the 
passenger comply if heis unable to produce the re- 





quired ticket, and pay his fare, or leave the train 
quietly and suffer the temporary inconvenience which 
results, than that the business of the road be interrupt- 
ed tothe annoyance of the traveling public; that such 
a course would avoid all liability to unseemly struggles 
often occurring in the presence of women and chil- 
dren and prevent breaches of the peace, and at the 
same time secure the passenger ample redress in the 
remedies which the law provides. The application of 
this principle includes a variety of cases, as where the 
passenger is unable to produce any token or ticket as 
evidence of his right to ride, or the ticket which he 
does produce is irregular or defective, due to the 
fault or negligence of the agents of the company. 

In Frederick v. Railroad Co., 37 Mich. 342, the plaint- 
iff held an insufficient ticket, caused by the fault of 
the company’s agent in delivering to him a ticket to 
the wrong station. He asked and paid for a ticket to 
a given station, and received what he supposed was such 
ticket, but which on its face was only good to a point 
short of his destination. In passing upon this question 
the court observed: ‘How, then, is the conductor to 
ascertain the contract entered into between the pas- 
senger and the raiiroad company, where a ticket is pur- 
chased and presented to him? Practically there are 
but two ways—one, the evidence offered him by the 
ticket; the other, the statements of the passenger con- 
tradicted by his ticket. Which should govern? In 
judicial investigations we appreciate the necessity of 
an obligation of some kind, and the benefit of a cross- 
examination. At common law, parties interested 
were not competent witnesses and even under our 
statutes the witness is not permitted, in certain cases 
to testify asto facts which, if true, were equally 
within the knowledge of the opposite party, and can- 
not be procured. Yet here would be an investigation 
as to the terms of the contract where no such safe- 
guards could be thrown around it, and where the 
conductor, at his peril, would have to accept of the 
statement of the interested party. I doubt the practi- 
cal workings of such a method, except for the purpose 
of encouraging and developing fraud and falsehood, 
and I doubt if any system could be devised that would 
so much tend to the disturbance and annoyance of the 
traveling public generally. .As between conductor 
and passenger, and the right of the latter to travel, 
the ticket produced must be conclusive evidence, and 
he must produce it when called upon, as evidence of his 
right to the seat he claims. Where a passenger has 
purchased a ticket, and the conductor does not carry 
him according to its terms, or if the company, through 
the mistake of its agent, has given him a wrong ticket, 
so that he has been compelled to relinquish his seat, 
or pay bis fare a second time in order to retain it, he 
would have remedy against the company for a breach 
of the contract, but he would have to adopt a declara- 
tion differing essentially from the one resorted to in 
this case.” In Townsend vy. Railroad Co., 56 N. Y. 
295, the court say: “The question in this case is 
whether a wrongful taking of a ticket of a passenger 
by the conductor of one train exonerates him from 
compliance with the regulations on another on which 
he wishes to proceed upon his journey. I am unable 
to see how the wrongful act of the previous vonduct- 
or can at all justify the passenger in violating the 
lawful regulations upon another train. * * * The 
conductor of the train upon which he was, was not 
bound to take his word that he had had a ticket 
showing his right to a passage to Rhinebeck, which 
had been taken up by the conductor on the other 
train. His statement to that effect was wholly im- 
material, and it was the duty of the conductor to the 
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company to enforce the regulation, as was repeatedly 
held by the trial judge by putting the plaintiff off 
in case he persistently refused to pay fare. The ques- 
tion is whether, under the facts found by the jury, his 
resistance in the performance of this duty was lawful 
on the partof the plaintiff. If so, the singular case 
is presented where the regulation of the company was 
lawful, where the conductor owed a duty to the com- 
pany to execute it, and at the same time the plaintiff 
had a right to repel force by force, and to use all that 
was necessary to retain his seat in the car. Thus a 
desperate struggle might ensue, attended by very 
serious consequences, when both sides were entirely 
in the right, so far as either could ascertain. All this 
is claimed to result from the wrongful act of the con- 
ductor of another train in taking a ticket from 
the plaintiff, for which wrong the plaintiff had a per- 
fect remedy without inviting the commission of ar as- 
sault and battery by persisting in retaining a seat 
upon another train, in violation of the lawful regula- 
tions by which those in charge were bound to gov- 
ern themselves.’? In Yorton v. Railroad Co., 54 Wis. 
234,11 N. W. Rep. 482, the plaintiff had purchased a 
ticket to the place of his destination, and asked the 
conductor for a stop-over ticket, and, through the 
fault or mistake of the conductor, he received a trip or 
train check instead of a stop-over ticket for which he 
asked, and which the conductor undertook to give him. 
The conductor of the second train refused to recog- 
nize it for fare, and demanded passage money ora 
ticket, which being refused, the plaintiff was ejected 
from the train. The court say: ‘Then the question 
arises, was the plaintiff entitled to ride on a subse- 
quent train, not having the proper stop-over check, or 
was the second conductor justified, under the circum- 
stances in putting him off the train when he refused to 
pay hisfare? * * * He was perfecily justified in 
ejecting plaintiff from his train when plaintiff had no 
proper voucher, produced no sufficient evidence of 
his right to ride thereon, and refused to pay fare, and 
he himself was ignorant of the transaction between 
plaintiff and conductor Sherman, (the first conductor.) 
It seems to us there was no other course for him to 
pursue under the rules of the company, for he was 
certainly not bound to take the plaintiff’s word that he 
had paid his fare, and that Sherman had made a mistake 
in not giving him a stop-over check. Itis apparent 
that the right of plaintiff to ride on the train without a 
proper voucher, and the right of the second conduct- 
or to eject him for want of said voucher, were incon- 
sistent rights. Each could not co-exist at the same 
time. Mistake or fault of the conductor in not giving 
him, on request, such a check, would not give him a 
lawful right to ride on the second train, though he 
might require damages against the company for the 
wrongful! act of the first conductor.” In Bradshaw v. 
Railway Co., 185 Mass. 407, the court say: “It is no 
hardship upon the passenger to put upon him the duty 
of seeing to it in the first instance that he receives and 
presents to the conductor a proper ticket or check, 
or, if he fails to do this, to leave him to his remedy 
against the company for a breach of its contract. 
Otherwise the conductor must investigate and deter- 
mine the question as best he can while the car is on its 
passage. Tne circumstances would not be favorable 
for a correct decision in a doubtful case.” See, also, 
Mosher v. Railroad Co., 23 Fed. Rep. 326; Hall v. 
Railroad Co., 15 Fed. Rep. 57; Petrie v. Railroad Co., 
42 N. J. Law, 449; Railroad Co. v. Gants, 38 Kan. 618, 
17 Pac. Rep. 54; Railroad Co. v. Griffin, 68 Ill. 499; 
Shelton v. Railroad Co., 29 Ohio Sr. 214; Railsoad Co. 
v. Fleming, 14 Lea, 128; Railroad Co. v. Connell, 112 





Ill. 295; Prince v. Railroad Co., 64 Tex. 146; Hufford 
v. Railroad Co., 53 Mich. 118, 18N. W. Rep. 580; 
Downs v. Railroad Co., 36 Conn. 287; Jerome v. Smith, 
48 Vt. 230. 


LipEL—PRIVILEGED ComMMUNICATIONS. — In 
Rothholz v. Dunkle, 22 Atl. Rep. 193, it is 
held by the Gourt of Errors of New Jersey 
that a communication made by the cashier of 
a bank to a stockholder with reference to the 
solvency of the plaintiff, who was surety upon 
an Official bond to the bank, is privileged, 
and it is not necessary to justify the commu- 
nication that it be in response to an inquiry 
made by the stockholder. Van Syckel, J., 
says: 

The statement that the plaintiff had no financial 
standing was libelous, and constituted a legal founda- 
tion for the recovery of damages, unless the occasion 
upon which it was uttered gave rise tothe privilege 
of publishing what would otherwise be actionable. 
The term “privilege,” as applied to a communication 
alleged to be libelous, means, simply, that the cireum- 
stances under which it was made are such as to repel 
the legal inference of malice, andto throw upon the 
plaintiff the burden of offering some evidence of its 
existence beyond the falsity of the charge. This court, 
in King v. Patterson, 49 N.J. Law, 419,9 Atl. Rep. 
705, declared “that a communication, made bona Jide, 
upon any subject-matter in which the party communi- 
cating has an interest, or in reference to which he has 
a duty, is privileged, if made to a person having a 
corresponding interest or duty, although it contain 
connivatory matter which, without this privilege, 
would be actionable.’? In the case cited the learned 
judge who delivered the opinion of the court referred 
with approbation to Lawless v. Anglo-Egyptian, etc., 
Co., L. R. 4 Q. B. 262, and to Railroad Co. v. Quigley, 
21 How. 202. The first of these cases was an action 
for libel against a corporation for publishing a report 
made to the company by auditors, in their audit of 
the manager’s account, reflecting upon the plaintiff. 
The report was submitted at a general meeting of the 
shareholders of the company, and, under a resolution 
of the meeting, was printed and circulated among the 
sharebolders. The court held that, inasmuch as it 
was the interest of all.the shareholders to be informed 
ofthe report, the publication was privileged, on the 
ground, as Mellor, J., said, “that to print the report 
was a necessary and reasonable mode of communicat- 
ing it to all the shareholders, who must be more or 
less numerous.”? In the second case a report made to 
stockholders in writing, and printed, with respect to 
the capacity and skill of one of the company’s employees 
was held to bea privileged communication. These 
cases are referred to for the purpose of showing that 
a communication to a shareholder of a corporation 
touching matters which concern the corporate body 
are within the rule of privilege, which secures the im- 
munity to the official who makes the publication. 
Ohnmeiss being not only a co-surety with Rothholz 
upon the official bond of Voelker, but also a share- 
holder in the bank, he had the right to receive the in- 
formation imparted to him by Dunkle, the cashier. 
The fact that Rothholz’s name had been taken from a 
bond held by the bank, and the reason for removing 
it, was a matter which concerned Ohnmeiss. As a 
stockholder, he could justly have complained if a com- 
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petent security had been improperly surrendered by 
those who conducted the affairs of the bank. It was not 
necessary, to justify the communication, that it should 
have been in response to an inquiry made by Ohnmeiss 
In Waller v. Lock, 45 Law T. (N. 8.) 2438, Jessel, M. 
R., says: “Ifan answer is given in the discharge of 
a social or moral duty, or if the person who gives it 
thinks it to be so, that is enough. It need not even 
be an answer to aninquiry, but the communication 
may be a voluntary one.”” In my judgment, the cir- 
cumstances under which the letter was written upon 
which this suit is based, repel the inference of an im- 
proper motive on the part of defendant, and cast upon 
the plaintiff the burden of proving malice. 


CARRIERS OF PASSENGERS — REFUSAL TO 
Accept Ticket.—In Kansas City, M. & B. 
R. Co. v. Riley, 9 South. Rep. 443, the Su- 
preme Court of Mississippi decide that where 
the conductor of a railroad train returns to a 
passenger the wrong portion of a return trip 
ticket, and another conductor on the return 
trip refuses to accept it after the mistake is 
explained to him, and ejects the passenger 
from the train, the railroad company is liable. 
Cooper, J., says: 

The decisions are in direct and palpable conflict upon 
the liability of a common carrier for failure to trans- 
port a passenger under the circumstances named. In 
New York, Michigan, Illinois, Maryland, Ohio, Wis- 
consin, Connecticut, New Jersey, Massachusetts, and 
North Carolina, it seems to have been decided that the 
ticket presented by the passenger is the only evidence 
of his right to travel upon the train which can be rec- 
ognized by the conductor; and thatif, by reason of 
the negligence of other servants of the carrier, a wrong 
ticket has been given to the passenger, or the right 
ticket has been givento him, but erroneously taken 
from him, the passenger’s right of action is for the 
wrong thus committed; and that he may not insist upon 
his right to travel on the wrong ticket, or without it, 
where it has been taken up, and recover damages for 
the refusal of the carrier to permit him to do so; and 
that the carrier may lawfully eject him from 
its train, using no more force than is necessary to that 
purpose. The authorities in support of this rule are 
found in the brief of counsel for appellant. On the 
other hand, it is held in Georgia and Indiana that the 
passenger is entitled to travel according to his real 
contract with the carrier, where the mistake in 
giving the proper ticket or in taking up a 
proper one held by the passenger, is caused by the 
negligence of the servants of the carrier. In a more 
recent case in Michigan than those cited by appellant’s 
counsel—Hufford v. Railroad Co. (Mich.), 31 N. W. 
Rep. 544—the plaintiff had applied and paid for a 
ticket from Manton to Traverse City. The agent gave 
hima ticket previously issued for a ride from Sturgis 
to Traverse City. There was evidence tending to show 
that the ticket had been cancelled by conductors’ 
marks for aride between Sturgis and Walton, and 
the trial court instructed the jury that “‘if they be- 
believed the ticket was punched, indicating to the 
conductor by the punch-mark that it had been used 
before between Grand Rapids and Walton, that would 
be evidence of an infirmity in the ticket, and the 
plaintiff would not be entitled to insist upon that 





ticket being received.’ This instruction was held to 
be erroneous; the court saying: ‘*When the plaintiff 
told the conductor on the train that he had paid his 
fare, and stated the amount he had paid to the agent 
who gave him the ticket he presented, and told him it 
was good, it was the duty of the conductor to accept 
the statement of the plaintiff until he found out it was 
not true, no matter what the ticket contained in words, 
figures, or other marks.’’ The most remarkable thing 
about this decision is that it was made in the same 
case, upon the same facts, and between the same par- 
ties as that reported in 53 Mich. 118, 18 N. W. Rep. 
580, in which, in an opinion delivered by Judge Cooley, 
it was held that, as between the conductor and the 
passenger, “‘the ticket must be conclusive evidence of 
the extent of the passenger’s right to travel.”’ There 
is a class of cases somewhat analogous tothe present 
one, in which, by a uniform course of decisions so far 
as we are informed, it is held that the conductor must 
accept the statement of the passenger. We refer to 
those cases in which different rates are charged for 
one who has procured a ticket and one who pays upon 
the train. It is hel. that as a condition precedent to 
the exercise of this right to charge higher train rates, 
and to expel one refusing to pay them, a reasonable 
opportunity should be given by the carrier to the pas- 
senger to procure the ticket required, and that one to 
whom no such opportunity has been afforded, and 
who for refusing to pay the higher rate is expelled 
from the train, may recover damages therefor. Hutch. 
Carr. § 571, and authorities in note 2; Forsee v. Rail- 
road Co., 63 Miss. 66. 

Without determining more upon this disputed ques- 
tion than is necessary for the decision of the case be- 
fore us, it is sufficient to say that where, as here, the 
ticket in the hands of the passenger supports and con- 
firms the truth of his statement, and no possible in- 
jury can result to the carrier by the conductor’s 
accepting and acting thereon, he must so act, or re- 
fuse at the peril of inviting an action for damages 
against his principal if the statement be true. We do 
not decide that a person holding a ticket from Myrtle 
to Blue Springs has a right to ride from Blue Springs 
to Myrtle; but no real injury could result to the car- 
rier in recognizing such right, for the distance is the 
same, andin the usual course of business as many 
trains pass in one direction as the other. What we do 
decide is that a passenger holding and attempting to 
use such ticket, under the circumstances disclosed in 
this record, and explaining to the conductor how the 
mistake occurred by which the ticket read in the 
wrong direction, makes such a reasonable and prob- 
able showing as entitles him to be dealt with as a pas- 
senger, and therefore that any regulation of the 
carrier authorizing the conductor of its trains to dis- 
regard such statement is unreasonable and need not 
be submitted to by the passenger. 








VALIDITY OF STATE REGULATIONS 
OF COMMERCE. 


Much difficulty has been experienced from 
the formation of the government to the pres- 
ent time, in defining the exact limits of State 
authority, and the precise boundary of the 
federal government’s powers on the one hand, 
and the sovereignty of the States upon the 
other. 
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The powers of the federal government, we 
understand, were granted by the States; and 
all powers not thus granted remain in the 
States. Very early in the history of the re- 
public, bitterly-contested questions arose as 
to what attributes of sovereignty were in- 
cluded in this grant ; and from that time to the 
present the conflict has been unintermittent. 
Political parties, some holding that the con- 
stitutional grant of powers should be strictly 
construed, and others advocating the larger 
authority of the general government were 
founded shortly after the adoption of the 
constitution, and have continued in varying 
shapes until to-day. 

The earlier decisions of the Supreme Court 
of the United States were devoted to the ad- 
judication of questions relating to the relative 
powers of the federal government and the 
States. But as the commerce between the 
States in the early history of the nation was 
of comparatively small importance, since it 
was conducted chiefly by modes of convey- 
ance which were simple in operation, and no 
great highways or public quasi public cor- 
porations involving large public interests had 
been created, the authority of congress to reg- 
ulate interstate commerce, or interfere with 
State regulations thereof, was admitted by 
but a few. 

The authority of congress over the high 
seas and coasts was never brought into ques- 
tion. Butit may be primarily observed, that un- 
til the great case of Gibbons v. Ogden! was 
decided by the United States Supreme Court, 
the power of congress to legislate concerning 
commerce between the States was but dimly 
understood. In this case it was decided by 
Chief Justice Marshall that the States have 
not concurrent powers to regulate interstate 
commerce, but that such power resides solely 
in the federal government. Since this de- 
cision the general doctrine of congressional 
authority in the premises has not been called 
into question, but scarcely a case has been 
decided since this opinion was rendered that 
has not a dissenting opinion. It is therefore 
obviously impossible to designate the exact 
line of demarkation between the police powers 
of the States and the general authority ex- 
pressly and impliedly given to the federal 
government by the constitution. 

In later years the development of com- 

19 Wheat. 1. 





merce, including a rapid multiplication of 
the modes of conducting traffic, has been so 
unprecedented, so marvelous have been the 
improvements in motor-power—matters of 
which the framers of the constitution did not 
even dream—that many contests have arisen 
in the application of general principles to the 
varying sets of circumstances attending each 
case. Those who do not believe in extend- 
ing the authority of the general government, 
have resisted strenuously every encroachment 
upon the authority of the States. The diffi- 
culty has been to determine the extent of the 
power which has been granted and by con- 
struction assumed to reside in congress to 
regulate commerce between the States. Since 
the case of Gibbons v. Ogden,” the doctrine 
has been settled in favor of a liberal con- 
struction of that power. But the determina- 
tion of what constitutes an encroachment upon 
that power by State legislation is not easily 
arrived at, if, indeed, it may be arrived at all. 
An apparently unreconciled line of decisions 
here presents itself to the student. This lack 
of harmony is chiefly due to the widely-di- 
verging political views of those who have 
constituted the federal bench. On the one 
hand a series of decisions have favored and 
defined a strict construction of the powers 
which have been delegated to congress, while 
on the other a number of adjudications by 
the supreme court have admitted to the fed- 
eral jurisdiction cases which had hitherto 
been considered as solely within the province 
of the States. There are numerous instances 
in which a State may regulate commerce in a 
way which incidentally affects commerce be- 
tween the States. It was decided in Peik v. 
Chicago, etc. Ry. Co.,’ that a State has a 
right to regulate railroad fares, and prescribe 
a maximum limit therefor, not only upon trans- 
portation which is wholly within the State, 
but also upon transportation begun in one 
State and brought into another, notwithstand- 
ing that such commerce incidentally affected 
interstate commerce. The reasoning was, 
that as the State creates the railroad, it should 
have power to regulate it. The charter was 
obtained from the State; the road was con- 
structed by authority of the State; and the 
regulation of it by the State is not repugnant 
to that authority which the constitution vests 
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in congress. This is certainly true, at least, 
until congress shall assume authority by ap- 
propriate enactments in the premises; and 
the authorities thus weilded by the States 
may incidentally affect commerce among the 
States. But in the noted case of the Wabash, 
St. Louis & Pacific Ry. Co. v. Illinois,* a di- 
vided bench declared unconstitutional a stat- 
ute passed by the State of Illinois, imposing 
a penalty upon any railroad company which 
should charge or receive a larger sum for 
transporting goods any distance than a 
greater distance. The effect of this decision 
was to deprive the States of any power to 
regulate in the matter whatever, and to de- 
clare in terms that non-action by congress 
was expressive of its opinion that no action 
was deemed necessary, and of its will that 
commerce should go unrestricted; and Peik 
v. Chicago must be considered as overruled. 
It would seem that such a statute is invalid 
not only as to transportation from a point in 
the State of Illinois to a point without the 
State, but also as to that part of the journey 
which is entirely within the State. 

This decision was rendered in 1886. In 
1887 congress passed the much-talked-of in- 
terstate commerce law, a very creditable 
statute, the object of which is to uni- 
formly regulate commerce among the States, 
prescribing a code of laws to govern such 
traffic, and creating an interstate commerce 
commission, as the judiciary and executor 
of the same. 

We will revert for an instant to our origi- 
nal line of investigation. We have seen that 
the settled rule promulgated by the supreme 
federal judicial authdrity is, that any restric- 
tions by the States which interfere, directly or 
indirectly, with the operation of the delegated 
powers of congress to regulate interstate 
commerce is invalid. This is placed upon 
the broad ground that it isin violation of 
this authority conferred upon congress by 
the people, in that clause of the constitution 
which says that ‘‘congress shall have power 
to regulate commerce with foreign nations, 
and among the several States.’” The very 
object of the power thus vested is to secure 
equality, freedom and uniformity of inter- 
course and methods of conducting traffic 
among the States; and if the States had re- 
tained the power of passing laws which should 


4118 U. S. 557. 








directly or incidentally affect interstate com- 
merce, such intercourse would become so 
hampered and transportation so materially 
embarrassed as to seriously retard the devel- 
opment and prosperity of the country. 
Fortunately, however, with the exercise of 
keen sagacity and high judicial ability, the 
nation’s earlier judges averted such a state 
of affairs by boldy proclaiming that congress 
alone had power to regulate commerce be- 
tween the States, and that the States can leg- 
islate only with reference to matters purely 
local in their nature; and that this power 
thus granted should not necessarily be strictly 
construed. 

In the case of Gibbons v. Ogden, which is 
the leading case upon this subject of inter- 
state commerce, Marshall, C. J., at the close 
of his able and exhaustive opinion, says: 

‘*Powerful and ingenious minds, taking as 
postulates that the powers expressly granted 
to the government of the Union are to be 
contracted by construction into the narrowest 
possible compass, and that the original pow- 
ers of the States are retained, if any possi- 
ble construction will retain them, may, by a 
course of well-digested, but refined and meta- 
physical reasoning, founded on these prem- 
ises, explain away the constitution of our 
country, and leave it a magnificent structure 
indeed to look at, but totally unfit for use.’’ 

It may be here observed that the general 
trend of federal decisions is that the States 
have a general right to regulate the maximum 
rates to be charged by the railway companies 
for the transportation of freight and passen- 
gers, but that such right is subject to certain 
restrictions and conditions: (1) That such 
statutory regulations must not affect in any 
way, or presume to affect, commerce among 
the States; (2) such statutes shall operate 
only within the police powers of the States; 
(3) such statutes shall not impair the dbliga- 
tion of the contract with the State; (4) such 
statutes shall not operate to discriminate be- 
tween the corporations organized under State 
laws, or deny to corporations equal protec- 
tion of the law. 

Upon the question of whether traffic from a 
point in a State to another point in the same 
State, running through different States by 
continuous passage, constitutes interstate 
commerce or not, there is a remarkable dis- 
cord among the decisions. The majority of 
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the adjudicated cases, however, follow the 
rule laid down in the celebrated Lord case,5 
which ruled that such transportation was in- 
terstate commerce, within the meaning of 
the constitutional grant of powers. But this 
case went off on an entirely different ground 
from the cases which follow it, since the com- 
merce in question was conducted by mode of 
transportation by means of the high seas. 
This jurisdiction is expressly conferred upon 
the federal government by another and dis- 
tinct clause in the constitution. Several of 
the State courts have followed this decision, 
notably those of South Carolina and Minne- 
sota; but the leading case upon the subject, 
and the case which most clearly determines 
the point in question, is that of Common- 
wealth v. Lehigh Valley Ry. Co.,® where the 
qu2stion was thoroughly adjudicated. The 
fact of its passing through another State has 
nothing to dc with determining the point as 
to whether or not it constitutes interstate 
commerce. The facts which should be looked 
to in settling this are: (1) is the transporta- 
tion from a point in one State toa point in 
another, or, (2) is the transportation from a 
point in a State to another point in the same 
State. In the one case the traffic would con- 
stitute interstate commerce, in the other it 
would not constitute such, within the mean- 
ing of the constitution. In the latter case, it 
may also be observed, it does not constitute 
interstate commerce even though during the 
journey it passes out of the State. This de- 
cision seems to sound in good logic, for no 
plainer or more obvious construction could 
be placed upon the constitution. 

Yet the interstate commerce commission, 
appointed to supervise and regulate and en- 
force regulations under the interstate com- 
merce law, have taken a different view of the 
latter of the above propositions.’ 

The attitude of the supreme court at an 
earlier day was somewhat the reverse of this. 
The celebated ‘‘Granger cases,’’ reported in 
94 U. S., decided that where a railway or ware- 
house was situated in a single State, doing 
business in that State, although used as an 
instrument of interstate commerce, was a 
matter of domestic concern, and subject solely 
to regulation by the State. These cases 

5 102 U. S. 541. 

617 Atl. Rep. 179. 


7 New Orleans Cotton Exchange v. City of Cincin- 
nati, 21. C. C. 375, 289. 





have not been closely followed by the subse- 
quent decisions of that august but inconsist- 
ent tribunal; and the more recent cases in- 
dicate a tendency to return to and enlarge 
the doctrine laid down in Gibbons v. Ogden. 
In a general way the courts may be said to 
have overruled these cases. They have en- 
deavored to defend their action in so doing 
by demonstrating that this question was con- 
sidered one of minor importance at the time 
the objectionable decisions were rendered, 
and were, moreover, passed upon by way of 
dictum. 

But it should be asserted as a cardinal 
principle, and one never to be lost sight of, 
that a State may still pass laws which are in- 
tended to protect its citizens in the enjoyment 
of life, health and safety, even though these 
laws may incidentally affect interstate com- 
merce. The exercise of this ‘‘police power’’ 
is one of the highest attributes of sovereignty, 
and does not reside in congress, because, as 
Story, J., observes, and as numerous decis- 
ions of the court demonstrate, the power has 
never been conceded to the United States. 
Yet a recent case, noted as the ‘Original 
Package Decision,’’ makes a deep and danger- 
ous entrenchment upon this great principle. 
This case, Leisy v. Hardin (Gray, Harlan and 
Brewer, J. J., dissenting), decides that a 
State cannot regulate or prohibit the sale in 
its original package, however large or small, 
of liquor, or other legitimate subject of trade 
and commerce, brought in from another 
State. This decision is certainly of the grav- 
est importance. Is not the question as to 
what constitutes a ‘‘legitimate’’ subject of 
commerce one which should be left to those 
who execute and exercise the police power 
of the State? The opinion of the court, after 
conceding that articles in a condition to spread 
diseases are not legitimate subjects of com- 
merce, and that the self-protecting power of 
the State may, therefore, be rightly exercised 
against their introduction, goes on to decide 
that liquors are legitimate subjects of com- 
merce! How can this most presumptious 
decision stand when the legislature of a State 
declares its introduction to be more danger- 
ous than diseased cattle or infected rags? It 
is not expected that the ruling of the court 
in this case will remain undisturbed, since 
the thinking element of the country is radi- 


‘ cally opposed to it. 
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It should be noticed that, consistently with 
the doctrine of the local right to regulate lo- 
cal’ affairs, a State has the power to regulate 
ferries, bridges, warehouses, millers, inn- 
keepers, hackmen, etc.* But a State may not 
require a license to sell foreign goods remain- 
ing in the packages in which they were im- 
ported ;* nor discriminate against peddlers ;! 
nor commercial travelers or ‘‘drummers ;’’ ! 
nor sewing machine companies; nor tax 
passengers, freight, etc. taken from or through 
its borders to or from another State or 
country.” An act of the legislature, declar- 
ing that there shall be no further influx of 
persons into a State isa police regulation, 
and does not assume to regulate commerce, 
and is therefore valid.“ But a statute requir- 
ing a certain amount to be paid to a State 
officer for every passenger entering the State 
is a restriction upon commerce and therefore 
invalid. The distinction is here readily dis- 
cerned. Whatever is a burdensome and re- 
strictive obstruction upon commerce among 
the States is an infringement upon the pow- 
ers of the federal authorities. 

These decisions seem to be quite sound 
and logically accurate. It is recognized that 
if the power exists to tax or regulate com- 
merce among the States, or foreign commerce, 
it has no limit but the discretion of the State, 
and it might indeed be exercised in such a 
way as to expel commerce, or load it with in- 
tolerable burden, seriously affecting the com- 
merce and business prosperity of the other 
States; ‘‘and,’’ says Bradley, J., in Phila. 
etc. Co. v. Pennsylvania,” ‘if those States 
by way of retaliation should impose like re- 
strictions, the utmost confusion would pre- 
vail in our commercial world. This state of 
things actually existed under the confedera- 
tion.”’ 

A phase of the general question which ex- 
cited much attention, was brought up in the 
cases of Hall v. DeCuir,' and Louisville, etc. 
Ry. Co. v. Mississippi.” The first case, which 

8Inre State Tax on Ry. Receipts, 15 Wall. 2938; 
Munn v. Illinois, 94 U. S. 135. 

§ Sherlock v. Alling, 93 U. 8. 103. 

10 Ward v. Maryland, 12 Wali. 418. 

1! Welton v. Missouri, 91 U. 8. 280. 

12 Howe Machine Co. v. Gage, 100 U. S. 678. 

13 State Freight Tax, supra. 

14 Mayor of New York v. Miln, 11 Pet. 102; Vide 
Henderson v. New York, 92 U. S. 265. 

15 122 U. S. 826. 

16 95 U.S. 485. 

17 133 U. S. 587. 





came up from Louisiana, affirmed the decis- 
ion of the Louisiana Supreme Court in its 
holding concerning a statute passed by the 
State legislature. That statute was that those 
engaged in transportation should give to all 
passengers the privilege by all ports of the 
vessel without regard to race or color. The 
decision was that the statute was unconstitu- 
tional, as being an interference with inter- 
state commerce, and this holding was ac- 
cepted by the federal court of errors, in an 
elaborate opinion. 

The second case decided that a statute of 
Mississippi requiring all railroads carrying 
passengers to provide separate but equal ac- 
commodations for white and colored passen- 
gers, having been construed by the Supreme 
Court of Mississippi to apply solely to com- 
merce in the State, is constitutional and does 
not violate the authority of congress. It is 
not easy to appreciate the distinction, how- 
ever, in these cases, and they must be con- 
sidered or unreconciled. But the former 
case would appear to be as fully within the 
police power of the State as the latter, and it 
is conceived that Louisville, etc. R. R. Co. v. 
Mississippi is erroneous. This subtle dis- 
tinction might be accounted for, however, 
on the ground that the State regulation at- 
tempted was of vessels plying on navigable 
streams—a jurisdiction which is entirely 
vested in congress. 

Further illustrations will scarcely aid in 
ascertaining the border line between the 
power of congress to regulate interstate 
commerce, and the police powers of the States. 
It might be appropriately observed that ex- 
tremism either way would be disastrous. The 
‘original package’’ decision, above noticed, 
is an indication of an alarming tendency of 
the supreme court to give the constitution an 
extravagantly liberal construction. If sub- 
sequent decisions follow this case in its hold- 
ing, great fear may be experienced for the 
safety of the State. If the federal supreme 
bench may constitute itself a court of revision 
of the State legislatures in their exercise of 
the police power, that greatest attribute of 
Statehood, it may annul every enactment of 
the State in this respect ; and since this power 
cannot be exercised by congress, it may en- 
tirely disappear, leaving the citizens of the 
State at the mercy of circumstances. Should 
the supreme court decide that high explosives 
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and infected rags were ‘‘legitimate’’ subjects 
of trade and commerce, the police power of 
the State could not prevent their sale, in the 
‘‘original packages.”’ 

But in general, it must be admitted that 
the effect of the passage of the interstate 
commerce law, and the exercise by the fed- 
eral judiciary of their functions of authority 
in the premises have been salutary. If the 
happy middle course is maintained, without 
any attempt on the part of congress, or the 
federal courts to extend an unwarranted ju- 
risdiction over subjects which fall properly 
within the province of local legislation, and 
without any attempt on the part of the States 
to regulate those matters which the framers 
of the constitution wisely decided should vest 
in the national authorities, these two great 
systems of government, whose co-existent 
operation has excited the wonder and admi- 
ration of the other governments of the civilized 
world, may continue to work together in 
splendid harmony, and perfect in their work- 
ing out a system of national government and 
commercial law which has never been approx- 
imated, in point of actual merit, in the his- 
tory of the world. 

Jas. WALTER YOUNG. 











STOCKBROKERS—INNOCENT SALE OF STOLEN 
STOCK—LIABILITY TO OWNER. 


SWIM V. WILSON. 


Supreme Court of California, July 1, 1891. 


A stockholder is liable to the owner for the value of 
mining shares received for sale from one who had 
stolen them, although he acted in good faith, without 
notice, and paid the proceeds to the thief, relying on 
his representations of ownership. 


DE HAVEN, J.: The plaintiff was the owner of 
100 shares of stock of a mining corporation, is- 
sued to one H. B. Parsons, trustee, and properly 
indorsed by him. This stock was stolen from 
plaintiff by an employee in his office, and delivered 
for sale to the defendant, who was engaged in the 
business of buying and selling stocks on commis- 
sion. At the time of placing the stock in defend- 
ant’s possession, the thief represented himself as 
its owner, and the defendant relying upon this 
representation, in good faith, and without any no- 
tice that the stock was stolen, sold the same in 
the usual course of business, and subsequently, 
still without any notice that the person for whom 
he had acted in making the sale was not the true 
owner, paid over to him the net proceeds of such 
sale. Thereafter the plaintiff brought this action to 
recover the value of said stock alleging that the de- 





fendant had converted the same to his own use, 
and, the facts as above stated appearing, the court 
in which the action was tried gave judgment 
against defendant for such value, and from this 
judgment, and an order refusing him a new trial, 
the defendant appeals. It is clear that the de- 
fendant’s principal did not by stealing plaintiff’s 
property avquire any legal right to sell it, and it 
is equally clear that the defendant acting for him 
and as his agent, did not have any greater right, 
and his act was therefore wholly unauthorized, 
and in law was a conversion of plaintiff's proper- 
ty. ‘It is no defense to an action of trover that 
the defendant acted as the agent of another. If 
the principal is a wrong-doer, the agent is a 
wrong-doer also. A person is guilty of a conver- 
sion who sells the property of another without 
authority from the owner, notwithstanding he 
acts under the authority of one claiming to be 
the owner, and is ignorant of such person’s want 
of title.”’ Kimball vy. Billings, 55 Me. 147; Coles 
v. Clark, 3 Cush. 399; Koch v. Branch, 44 Mo. 
542. In Stephens v. Elwall, 4 Maule & S. 259, 
this principle was applied where an innocent 
clerk received goods from an agent of his em- 
ployer, and forwarded them to such employer 
abroad ; and, in rendering his decision on the case 
presented, Lord Eilenborough uses this language: 
“The only question is whether this is a conver- 
sion in the clerk, which undoubtedly was so in 
the master. The clerk acted under an unavoid- 
able ignorance and for his master’s benefit, when 
he sent the goods to his master; but, neverthe- 
less, his acts may amount toa conversion; fora 
person is guilty of conversion who intermeddles. 
with my property, and disposes of it, and it is no 
answer that he acted under the authority of an- 
other, who had himself no authority to dispose of 
it.” To hold the defendant liable, under the circum- 
stances disclosed here, may seem upon first im- 
pression to be a hardship upon him. But itisa 
matter of every-day experience that one cannot 
always be perfectly secure from loss in his deal- 
ing with others, and the defendant here is only in 
the position of a person who has trusted to the 
honesty of another, and has been deceived. He 
undertook to act as agent for ope whom it now 
appears was a thief, and relying on his represen- 
tations, he aided his principal to convert the 
plaintiff's property into money, and it is no 
greater hardship to require him to pay to the 
plaintiff the value of this property than it would 
be to take it away from the innocent vendee who 
purchased and paid for it. And yet it is univers- 
ally held that the purchaser of stolen chattels, no- 
matter how innocent or free from negligence in 
the matter, acquires no title to such property as 
against the owner, and this rule has been applied 
in this court to the innocent purchaser of shares 
of stock. Barstow v. Mining Co., 64 Cal. 388, 1 
Pac. Rep. 349; Sherwood v. Mining Co., 50 Cal. 
413. 


The precise question involved here arose in the 
case of Berich v. Marye, 9 Nev. 312. In that 
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case, as here, the defendant was a stockholder 
who had made asale of stolen certificates of stock 
fora stranger, and paid him the proceeds. He 
was held liable, the court in the course of its 
opinion saying: ‘‘It is next objected that, as the 
defendant was the innocent agent of the person 
for whom he received the shares of stock, without 
knowledge of the felony no judgment should have 
been rendered against him. It is well settled that 
agency is no defense to an action of trover, to 
which the present action is analogous.” The 
same conclusion was reached in Kimball v. Bill- 
ings, 55 Me. 147, the property sold in that case 
by the agent being stolen government bonds, pay- 
able to bearer. The court there said: ‘*Nor is it 
any defense that the property sold was govern- 
ment bonds payable to bearer. The bona Jide pur- 
chaser of a stolen bond payabie to bearer might 
perhaps defend his title against even the true 
owner. But there is no ruie of law that secures 
immunity to the agent of the thief in such cases, 
nor to the agent of one not a bona fide holder. 
* * * The rule of law protecting bona Jide pur- 
chasers of lost or stolen notes and bonds payable 
to bearer has never been extended to persons not 
bona jide purchasers, nor to their agents.”’ Indeed 
we discover no difference in principle between 
the case at bar and that of Rogers v. Huie, 1 Cal. 
571 in which case, Bennett, J., speaking for the 
court said: ‘An auctioneer who receives and 
sells stolen property is liable for the conversion to 
the same extent as any other merchant or individ- 
ual. This is so both upon principle and author- 
ity. Upon principle, there is no reason why he 
should be exempted from liability. The person 
to whom he sells, and who has paid the amount 
of the purchase muney, would be compelled to de- 
liver the property to the true owner or pay him 
its full value; and there is no more hardship in 
requiring the auctioneer to account for the value 
of the goods than there would be in compelling 
the right owner to lose them, or the purchaser 
from the auctioneer to pay for them.”’ It is true 
that this same case afterwards came before the 
court and it was held, in an opinion reported in 2 
Cal. 571, that an auctioneer, who in the regular 
course of his business receives and sells stolen 
goods, and pays over the proceeds to the felon, 
without notice that the goods were stolen, is not 
liable to the true owner as for a conversion. This 
latter decision, however, cannot be sustained on 
principle, is opposed to the great weight of au- 
thority, and has been practically overruled in the 
later case of Cerkel vy. Waterman, 63 Cal. 34. In 
that case the defendants, who were commission 
merchants, sold a quantity of wheat, supposing 
it to be the property of one Williams, and paid 
over to him the proceeds of the sale before they 
knew of the claim of the plaintiff in that action. 
There was no fraud or bad faith, but the court held 
the defendants there liable for the conversion of 
the wheat. In this case it was the duty of the 
defendant to know for whom he acted, and, un- 
less he was willing to take the chances of loss, to 





have satisfied himself that his principal was able 
to save him harmless if in the matter of his agen- 
cy he incurred a liability by the conversion of 
property not belonging to such principal. Judg- 
ment and order affirmed. 


Nore.—Though the agent is innocent in such cases 
the loss must fall somewhere, and as the agent and 
his purchaser are equally innocent it is generally held 
that the loss should be on the person whose act made 
it possible. Kroeger v. Pitcairn, 101 Pa. St. 311; 
Bartlett v. Tucker, 104 Mass. 336; McCurdy v. Rogers, 
21 Wis. 197. 

A certificate stating that a person disignated, is the 
owner of a certain number of shares of stock trans- 
ferable only on the books of the association on the 
surrender of the certificate properly indorsed, is a 
continuing statement that the corporation will not 
transfer the stock on its books until the certificate is 
surrendered and also that the person therein desig- 
nated is the owner of the stock. It is an assurance 
that he has a right to sell the stock. Joslyn v. St. 
Paul Distilling Company, 44 Minn. 183. Andin the 
case of Telegraph Company v. Davenport, 97 U.S. 
369, the court said: ‘‘Forgery can transfer no power 
nor transfer any right. The officers of a company are 
the custodians of its stock books and it is their duty 
to see that all transfers of shares are properly made, 
either by the stockholders themselves or persons 
having authority from them. They must act upon 
their own responsibility. Neither the absence of 
blame on the part of the officers of the company in 
allowing an unauthorized transfer of stock, nor the 
good faith of the purchaser of the stolen property will 
avail as an answer to the true owner,” and it was 
held that the owners of the shares in question were 
entitled to have either a judgment for the value of 
their shares and the dividends, or to have the shares 
replaced on the books of the company and proper cer- 
tificates issued tothem. The duty is on the corpora- 
tion to prevent the registry of a transfer of stock 
where such transfer is not genuine, and if the corpo- 
ration fails to detect the forgery itis liable. Blaisdell 
v. Bohr, 68 Ga. 56; Pratt v. Taunton Copper Mf’g Com- 
pany, 123 Mass. 110; Sloman v. Bank of England, 4 
Sim. 475; Sewall v. Boston Water Power Company, 86 
Mass. 277. In Cottam v. Eastern Counties Railway 
Company,1 J. and H. 243, and Johnson v. Benton L. 
R. 9 Eq. Cas. 181, it was held that the owner of the 
stock could compel the corporation to cancel the illegal 
registry. But this is not the prevailing doctrine. A 
bona fide transferee of the improperly registered 
transferrer is entitled to retain the stock and the usual 
prayer for relief in this country is, therefore, that the 
stock be restored to him or that he be given damages 
in lieu thereof. Though the true owner cannot be 
deprived of his property by the forgery which puts 
the certificate in the hands of an i nt purch . 
he may have his remedy only for the value of the 
stock; or it may be against the person obtaining the 
registry, or against the corporation for making the 
registry or against the transferee of the certificate. 
The forger is of course liable not only to the real stock- 
holder, but also to any other person who may have 
been injured, but the transferee’s position depends 
largely on whether there has been a transfer on the 
corporation’s books after the real owner has been de- 
prived of his stock by the forgery. He can have no 
rights against the corporation where no registry has 
been made on its books, and he can have no right toa 
registry of his transfer. And furthermore a registry 
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which he obtained may be cancelled by the association 
and he may be denied all rights as a stockholder. 
Hamilton v. Central O. R. R. Co., 44 Md. 551. This 
would be different if he was induced to make the 
purchase by reason of the fact that the transfer was 
made on the books of the company. See Metropolitan 
Saving’s Bank v. Mayor of Baltimore, 63 Md. 6. 

The negotiability of a certificate of stock is not the 
same as that of a promissory note. It has been re- 
peatedly held that the purchaser from a thief of a 
certificate of stock indorsed in blank is not protected, 
nor is any subsequent purchaser of that identical cer- 
tificate allowed to claim the stock. But if the thief or 
his transferee has obtained a registry on the corporate 
books and obtained new certificates of stock, the pur- 
chaser of these will be protected. Mandlebaum v. 
North American Mining Company, 4 Mich. 465. The 
real owner of a stolen certificate may compel the cor- 
poration to register the stock as his, and he may 
obtain a judgment for damages against a bona Jide 
transferee of the thief where such transferee sold the 
stock with notice of thetheft. Barstow v. Savage 
Mining Company, 64 Cal. 388. 








QUERIES. 





QuERY No. 3. 

A Wyoming statute permits of foreclosure sale 
under power of sale chattel mortgage on range cattle 
or horses, being held at the front door of the court 
house where the mortgage is filed or recorded, though 
the mortgaged chattels are roaming out on the ranges 
at the time of sale. In other words, actual possession 
by the mortgagee, and view of the chattels at the 
moment of sale, are not required. Is such a statute 
constitutional? What other States have such a 
statute? T. 
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1, ADMINISTRATION—Appointment of Administrator.— 
Where there is no husband or widow, administration 
must be granted to the next of kin of the intestate, if 





any of them are fit and competent, and will accept.— 
Sayre v. Sayre, N. J., 22 Atl. Rep. 198. 

2. ADMINISTRATION—Settlement by Heirs.—The heirs 
of a decedent, though of full age, cannot, by agreement 
among themselves, settle his estate so as to defeat the 
right of a county, to which decedent was largely in- 
debted for taxes, to have such estate administered in 
due course of law.—Bowen v. Stewart, Ind., 28 N. E. Rep. 
73. 

3. APPEAL — “Cases Involving Title to Lands.’’—An 
action to enforce a special cax- bill is not acase “involv- 
ing the title to real estate,” within the meaning of Const. 
Mo. art. 6, § 12, allowing an appeal in such cases from 
the court of appeals to the supreme court.—Bobd v. 
Wolff, Mo., 16S. W. Rep. 835. 

4. APPEAL—Supreme Court—Exclusive Jurisdiction.— 
Const. Mo. Amend. 1884, art. 12, ch. C, § 5, provides that 
the supreme court shall have exclusive jurisdiction 
of appeals from the circuit court, and the courts hav- 
ing jurisdiction pertaining to circuit courts, in all cases 
“involving the construction of the constitution of the 
United States or this State.” Held that, where one ac- 
cused of violating the local option law defends on the 
ground that the law is unconstitutional, the court of 
appeais has no jurisdiction notwithstanding the su- 
preme court has already declared the law valid.— 
State v. Kansas City Court of Appeals, Mo., 168. W. Rep. 
853. 

5. APPEAL- BOND—Apprentice.—U nder Code Ala. § 3640, 
allowing appeals from any order or judgment of a 
judge of probate, appeal will lie from his order enlarg- 
ing a minor, who was claimed by petitioner as appren-. 
tice, and restrained of his liberty by defendant, on 
habeas corpus proceedings, which such judge is author- 
ized to entertain by section 4761 et seg.—Shows v. Pendry, 
Ala., 9 South. Rep. 462. 

6. APPEAL-BOND—Judgment.—Rev. St. Tex. art. 2201, 
provides that, on appeals from the county to the dis- 
trict court, the appeal bond shall be conditioned that 
the appellant perform “the decision, order, decree, or 
judgment” of the district court. Held, that a bond con- 
ditioned merely for the performance of the “decree or 
judgment” is sufficient, since the word ‘‘judgment” is 
broad enough to include “decision” and “order.” —Hal- 
bert v. Alford, Tex., 168. W. Rep. 814. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A con- 
veyance of property in trust for the use of particular 
creditors, though the asisgnor does not annex an in 
ventory or list of creditors, nor purport to convey all 
his property, is an assignment for the benefit of all 
creditors, within the meaning of the act, Ill. May 22, 
1877.— Farwell v. Cohen, Ill., 28 N. E. Rep. 35. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS.—AnD as- 
signment for the benefit of creditors, made by a firm con- 
sisting of two copartners, may direct that a note signed 
by both copartners shall be paid out of the firm prop- 
erty though such note was given for an individual debt 
of one partner, and was signed by the other partner 
simply as surety.—Citizens’ Bank v. Williams, N. Y., 28 N. 
E. Rep. 33. 

9. ATTACHMENT—Parties.—In an action of trespass 
against a United States marshal for wrongful levy of 
an attachment writ, the sureties on his official bond, 
and the sureties on an idemnity bond given him in the 
attachment suit, may be made parties defendant.— 
Cabell v. Hamilton-Brown Shoe Co., Tex.,16 8. W. Rep. 
811. 

10. ATTACHMENT FOR RENT—Parties.— Where an at- 
tachment is sued out by a landlord for a gross sum for 
rent and advances, under Code Ala. 1886, §§ 3056-3061, 
the fact that one inconsiderable item of the total is not 
of the character for which alien is given does not vi- 
tiate the claim for other items, and a motion to dis- 
charge the levy in toto on that ground is properly de- 
nied.— Giddens v. Bolling, Ala., 9 South. Rep. 427. 

1l. BASTARDY—Bail-bonds.—In an action on a bond 
given ina bastardy casein accordance with Rev. St. 
Ind. 1881, § 981, which provides that the bond shall be 
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conditioned that the principal shall appear at the next 
term, and abide the judgment of the court, or, failing 
therein, that he will pay the judgment, it is a sufficient 
defense on the part of the surety that the principal ap- 
peared atthe properterm and defended the case, and 
that on judgment being given against him he was sur- 
rendered by his surety, and committed to jail.—State v. 
Fletcher, Ind., 28 N. E. Rep. 111. 

12. BUILDING AND LOAN ASSOCIATIONS—Contract.—A 
contract by which plaintiff agreed to act as defendant’s 
agent for the sale of “shares of its stock,” construed to 
refer to the form or kind of stock which the defendant 
was issuing at the time the contract was executed.— 
Gates v. National Building, Loan § Protective Union, Minn., 
49 N. W. Rep. 232. 


13. CARRIERS—Injuries to Goods.—A provision in a 
contract of shipment that, when the carrier furnishes 
the shipper with laborers to assist in loading and un- 
loading his goods, they shall be deemed the shipper’s 
servants while so engaged, and that the carrier shall 
not be responsible for their acts, is void, as an attempt 
to release the carrier from responsibility for the negli- 
gence of his own servants.—Missouri Pac. Ry. Co. v. 
Smith, Tex., 168. W. Rep. 803. 

14. CARRIERS—Limiting Liability.—A contract where- 
by a railroad company agreed to transport a number of 
car-loads of cattle from Talpa, Tex., a certain distance 
over its own line, and deliver same to its connecting 
lines for transportation to Chicago, at a fixed rate per 
car load for the whole distance, isa through bill of 
iading. A stipulation in such bill of lading that the 
railroad shall not be liable for loss caused by negligence 
beyond its own line is void.—Gul/, C. g S. F. R. Co. v. 
Vaughn, Tex., 168. W. Rep. 775. 

15. CARRIERS— Passengers—Mail Clerk. — One in the 
employ of the United States mail service, and engaged 
in distributing mail in a car carried by a railroad com. 
pany for that purpose, is a passenger upon such train, 
so far as the company’s liability for injury is con- 
cerned.—Mellor v. Missouri Pac. Ry. Co., Mo., 16 8. W. 
Rep. 849. 

16. CARRIERS OF PASSENGERS.—It is the duty of a rail- 
way carrier of passengers to exercise the highest dili- 
gence reasonably practicable to perserve order on its 
trains, and protect passengers against violence, abuse, 
or injury from fellow-passengers. This duty is exer- 
cised under an implied police power to prevent an 
abuse of their privileges by passengers.—Mullan v. Wis- 
consin Cent. R. Co., Minn., 49 N. W. Rep. 249. 

17. CARRIERS OF PASSENGERS—Alighting.—The duty of 
a railroad, operating cars by dummy engines without 
fixed stopping places, to a passenger alighting from its 
cars is not discharged by merely stopping a reasonable 
time for such passenger to alight; but it is the duty of 
the conductor, before giving the signal to start, to see 
that no passenger is in the act of alighting, or in a posi- 
tion which would be rendered dangerous by putting the 
car in motion.—Highland Ave. G Belt R. Co. v. Burt, Ala., 
9 South. Rep. 410. 

18. CARRIERS OF PASSENGERS—Negligence.—A party 
voluntarily boarding a crowded train and taking his 
place on the platform of a car, without complaint or ef- 
fort to obtain a seat or other better accomodation, can- 
not assign the overcrowding of the train as negligence 
in the railroad company.— Olivier v. Louisville ¢ N. R. 
Co., La., 9 South. Rep. 431. 

19. CERTIORARI—Who may Bring.— Certiorari to review 
the action of public officials will not lie in favor of pros- 
ecutors who have no personal or property interest to 
be specially and immediately affected by the section 
complained of.—Mayor v. State, N. J., 22 Atl. Rep. 190. 

20. COLLATERAL ATTACK — Executors and Adminis- 
trators.—A nunc pro tunc order of the probate court, 
entered six years after the original order and correct- 


ing an allowance to a creditor, cannot be attacked in a 
collateral proceeding.—Murphy v. De France, Mo., 168. 
W. Rep. 861. 

21. COMPOSITION WITH CREDITORS—Parol Evidence.— 





Plaintiff and other creditors entered into a composition 
with defendant by which he was to be released from his 
indebtedness on the paywent of a certain per cent. to 
each creditor. Plaintiff received his percentage, and 
thereafter brought an action to recover the whole of his 
claim. Held, that plaintiff could not show a parol con- 
temporaneous condition of the composition that it was 
to be void unless signed by all the creditors.—Beard v. 
Boylan, Conn., 22 Atl. Rep. 152. 

22. CONFLICT OF Laws—Sales of Chattels.—Sales made 
in Louisiana, by agents of non-resident vendors having 
power to make complete and binding contracts of goods 
to be delivered and actually delivered in Louisiana, 
constitute Louisiana contracts, subject to Louisiana law 
and entailing the vendor’s privilege.—Newman v. Can- 
non, La., 9 South. Rep. 439. 

23. CONSTITUTIONAL LAw—Due Process of Law.—An 
amendment to the constitution of Missouri increasing 
the number of judges of the -upreme court from five to 
seven and providing that three judges shall thereafter 
have exclusive jurisdiction of all criminal cases, is not 
contrary to the fourteenth amencment Const. U. 8., as 
applied to oneconvicted of murder, who appealed to 
the supreme court before such amendment took effect, 
in that it abridges his privileges as a citizen of the United 
States, or deprives him of due process and equal pro- 
tection of the law.—State v. Jackson, Mo., 168. W. Rep. 
829. 

24. CONTRACT — Action. — Where a party makes a 
promise to another for the benefit of a third person, 
such third person may avail himself of the promise, 
and bring an action thereon, although the considera- 
tion did not move directly from him.—Hale v. Ripp, 
Neb., 49 N. W. Rep. 218. 

25. CONTRACT—Set-off.—In an action for the amount 
due under a contract to grade and excavate for defend- 
ant, a plea of set-off on account of sums paid plaintiff 
in excess of what was due at the time is bad, where it 
fails to allege that the overpayment was made by mis- 
take, orto show such circumstances as would entitle 
defendant to recover.—O’ Brien v. Anniston Pipe-Works, 
Ala., 9 South. Rep. 415. 

26. CONTRACT WITH CORPORATION — Estoppel.— The 
general rule that when a party contracts with a corpo- 
ration, as such, he thereby recognizes its capacity to 
contract, and cannot afterwards deny it in that trans- 
action, held, applicable to the facts uf this case.—Colum- 
bia Electric Co. v. Dixon, Minn., 49 N. W. Rep. 244. 


27. CORPORATE STOCK—Transfer.—Under Code Ala. § 
1670, which provides that no transfer of corporate stock 
shall be valid as against bona fide creditors “‘except 
from the time such transfer shall have been registered 
or made on the books of the corporation,” a transfer 
of stock as collateral security for a loan passes no title, 
as against a subsequent attachment, where itis not 
registered, and no demand is made for the transfer on 
the books of the corporation until after the levy.— Abels 
v. Mobile Real Estate Co., Ala., 9 South. Rep. 423. 


28. CRIMINAL EVIDENCE — Adultery — Reputation. — 
Where, on a trial for adultery, the accused introduces 
evidence of good character, it is reversible error to ad- 
mit evidence in rebuttal thereof that accused was 
“foolishly fond of women,” as such evidence is irrele- 
vant.— Cauley v. State, Ala., 9 South. Rep. 456. 

29, CRIMINAL EVIDENCE — Carrying Weapons.—In a 
prosecution for carrying a concealed weapon, testi- 
mony that prosecutrix told witness that defendant 
made an assault upon her, and, failing in his attempt, 
drew a pistol and snapped it at her, is mere hearsay, as 
well as being irrelevant, and its admission is ground for 
reversal.—Dodd v. State, Ala., 9 South. Rep. 467. 

30. CRIMINAL EVIDENCE — Declarations — Assault.— 
Where, on atrial of assault with intent to murder, the 
State claims that defendant upeet a canoe, in which he 
was riding with his wife, and held her under the water 
to drown her, and defendant testifies thatin what he 
did he was endeavoring to save her from drowning, it is 
competent to prove his declarations showing hostile 
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feeling towards her, to show motive, and to rebut his 
own testimony that their relations were affectionate.— 
Smith v. State, Ala., 9 South. Rep. 408. 


31. CRIMINAL LAW—Burglary.—Code Ala. 1886, § 3786, 
making burglary to consist in breaking into and enter- 
ing, with intent to steal or commit a felony, ‘‘a dwelling- 
house, or into any shop, in which any goods, merchan- 
dise, or other valuable thing is kept for use, sale, or 
deposit,’—the two clauses of which are separated in 
the printed copy of the Code by a comma only, is 
governed by the original manuscript adopted by the 
legislature, in whicha semicolon appears.—Potter v. 
State, Ala., 9 South. Rep. 402. 

32, CRIMINAL Law—Carrying Weapons.—On a trial for 
carrying a pistol concealed about the person, the State’s 
evidence tended to show that defendant had a pistol 
under a sheepskin on the floor of the buggy in which 
he was riding, which he took up and placedin his 
pocket. Defendant claimed that he took the pistol 
from the floor, and keptit in his hand: Held, error to 
refuse a charge that if defendant carried the pistol in 
the buggy, and not concealed about his person, he 
should be acquitted.— Ladd v. State, Ala.,9 South. Rep. 
401. 

338. CRIMINAL LAaw—Embezzlement. — To maintain a 
prosecution for embezzlement, there must be some 
averment made of the fiduciary relation sustained by 
the defendant, and made by the statute an element of 
the offense, and it must be alleged that by virtue of 
such relation and employment he received into his 
possession the thing which he is accused of embezzling. 
— State v. Roubles, La., 9 South. Rep. 435. 

34. CRIMINAL PRACTICE—Continuance.—Where a con- 
tinuance is asked onthe ground of absent testimony 
thatis merely cumulative, and that does not tend to 
disprove the case made by the State, as where the State 
proves the theft, and defendant’s opportunity to com- 
mit it, and defendant proposes to prove by the absent 
witnesses that he had money of hisown atthe time of 
the theft, the continuance is properly refused.—Pruitt 
v. State, Tex., 168. W. Rep. 773. 

35. CRIMINAL TRIAL—Jury.—Where the court orders a 
special venire of 50 jurors to be drawn, and one of them 
proves to be upon the regular panel, the defendant is 
deprived of his right to the full number of jurors 
ordered, and the renire must be quashed.— Darby v. State, 
Ala., 9 South. Rep. 429. 

36. CRIMINAL TRIAL—Prejudice of Juror.—A juror ina 
criminal prosecution disclosing on his voir dire that he 
has an opinion as to the guilt or innocence of the ac- 
cused, based on rumor and what he has heard in the 
court-room, which will require evidence to remove, is 
incompetent, though he may state that he can render 
an impartial verdict under the law and evidence.— 
Owens v. State, Neb., 49 N. W. Rep. 226. 


37. CRIMINAL TRIAL— Witnesses.—An order to sepa- 
rate witnesses during atrial should always-be granted, 
unless there be very strong reason aguinst it, which 
can rarely exist; but itis not so far matter of right as 
to call for the reversal of a judgment where it has been 
refused unless it affirmatively appear that the party 
suffered injury from its refusal.—sState v. Morgan, W. 
Va., 138. E. Rep. 385. 

38. DEDICATION—Alleys—Nuisance.—Where the own- 
ers of a block, by mutual agreement, opened an alley, 
aud the same was recognized as an alley for more than 
30 years, such dedication is sufficient to maintain an 
action to abate a private nuisance in obstructing the 
same.—Hargro v. Hodgdon, Cal., 26 Pac. Rep. 1106. 

39. DEED—Correction.—In a bill to correct a mistake 
in a deed to defendant whereby the description in- 
cludes land afterwards conveyed by the common 
grantor to plaintiff, there need be no allegation that 
plaintiff had, before bringing suit, requested defendant 
to make the correction, where the bill alleges that de- 
fendant had already begun to trespass on the land in 
dispute.— Weathers v. Hill, Ala., 9 South. Rep. 412. 


40. DEED—Restrictions.—One taking land with the re- 





striction that the front line of all buildings thereon 
shall be placed equidistant from, and not less than eight 
feet back from, the street, and that such buildings shall 
have no L more than two storiesin height, does not 
violate the same by erecting a building four stories in 
height, when not in the form of an L; neither does the 
term “equidistant” require that the front of buildings 
shall be on auniform line.—Smith v. Bradley, Mass., 28 
N. E. Rep. l4. 

41. DEED OF MARRIED WOMAN.—The deed of a married 
woman executed in good faith without the concurrence 
of her husband may be legalized by legislative enact- 
ment.— Wistar v. Foster, Minn.,49 N. W. Rep. 247. 

42. DEED TO PARTNERSHIP—Survivor.—Where, under 
the order of the probate court, an administrator sells 
land to a partnership, and after payment of the pur- 
chase money, and before confirmation of the sale, one 
ofthe partners dies, asubseqrent deed to the firm, 
while inoperative to vest any title in the heirs of the 
deceased partner, is yet sufficient to vest an undivided 
half interest in the land of the survivor.—Blanchard v. 
Floyd, Ala., 9 South. Rep. 418. 

43. DIVORCE—Impotency.—‘Impotence” means want 
of potentia copulandi and not merely incapacity for pro- 
creation.— Payne v. Payne, Minn., 49 N. W. Rep. 230. 

44. EJECTMENT — Common Source of Title.— Where 
both parties in ejectment claim title from.a common 
grantor, plaintiff is not bound to show title in him, and 
may show the common source by parol.—Finch v. Ull- 
mann, Mo., 168. W. Rep. 863. 

45. EMINENT DOMAIN—Railroad in Street.—Where the 
owners of land dedicate a street adjacent thereto, and 
“covenant and agree that said street shall forever here- 
after be kept open for the use of” such grantors, their 
heirs and assigns, their grantees have an appurtenant 
right of way in such street which cannot be impaired 
by legislation allowing a railroad company to occupy 
it, except on condition of making cumpensation. — 
Methodist Church v. Pennsylvania R. Co., N.J., 22 Atl. Rep. 
183. . 

46. EMPLOYMENT.—An employee who was hired from 
month to month, at a stipulated salary payable at the 
end of each month, whose duty was to collect and re- 
ceive the moneys of his employer, habitually, and 
during all of the several months that he remained in 
the service, embezzled the moneys of his employer 
which came into his hands in the course of his employ- 
ment: Held, that he was not entitled to recover anything 
for his services; the contract for each month being an 
entire one, and he having failed to perform his contract 
for any one month because of breach of implied con- 
dition of honesty.—Peterson v. Mayer, Minn., 49 N. W. 
Rep. 245. 


47. Equity — Rescission of Contract. — The terms, 
“grant, bargain, sell, and convey,” used in a deed, are 
declared by Code Ala. § 1839, to import an express war- 
ranty against incumbrances, but “incumbrances done 
or suffered by the grantor” only, andthe warranty does 
not cover a conveyance of mineral rignts in the land by a 
former owner.— Parker v. Parker, Ala., 9 South. Rep. 426. 


48. EVIDENCE—Flowage of Lands — Admission.—One 
who has a claim against a railroad company for dam- 
ages for overflowing his lands may testify that the of- 
ficers of the company never denied liability, nor 
claimed a license to overflow from a former owner, 
where it appears that there have becn numerous con- 
versations with them concerning his claim.—Proctor v. 
Old Colony R. Co., Mass., 28 N. E. Rep. 13. 

49. EVIDENCE—Injuries to Passenger.—In an action 
against a railroad company for injuries to a passenger, 
one who lives in sight of defendant’s road is competent 
to testify as to the speed of the train on which the 
plaintiff was injured, he having seen the accident, al- 
though he is not an expert.— Louisville, etc. Ry. Co. v. 
Hendricks, Ind., 28 N. E. Rep. 58. 

50. EXECUTION SALE— Collateral Attack. — The fact 
that land sold on execution is bought in by the justice 
of the peace by whom the judgment wus rendered does 
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not render the sale void.—Smith v. Perkins, Tex.,16 8. 
'W. Rep. 805. 

51. EXEMPTIONS—Horse and Wagon.—The horse and 
wagon of a person having a wife and five children are 
exempt from execution, although for one year prior to 
the levy of the writ he has not lived with his wife nor 
contributed to her support.—Rogers v. Fox, Tex., 16 S. 
W. Rep. 781. 

52. GARN'SHMENT—Exemptions.—Code Ala. § 2533, pro- 
vides that when money or personal property is gar- 
nished, and the defendant claims the same as exempt, 
he shall file his claim thereto, accompanied by a state- 
ment setting forth all his personal property: Held, that 
where the money garnished was claimed as exempt, it 
was not necessary to also inventory it in the accom- 
panying statement of personal property owned by de- 
fendant.—Decatur Mercantile Co. v. Deford, Ala., 9 South. 
Rep. 454. 

53. GUARDIANS—Liability for Interest. — Under Code 
Ala. §§ 2412, 2458, where, on partial settlements, the 
guardian was not charged with interest, it will be pre- 
sumed on final settlement that he satisfactorily ac- 
counted for his failure to lend the surplus; and the 
burden of his showing that he did not so account is on 
the guardian ad litem contesting the settlement. — 
Thompson v. Thompson, Ala., 9 South. Rep. 465. 

54. H1iGAway—Obstruction — Negligence.— A traveler 
is presumed to know the use of a seat from that of a 
window. The former isto sitin; the latter, to admit 
light and air. The seat he may occupy; the window he 
can enjoy, not occupy. It is negligence to put out his 
limbs where they ought not to be and expose them to 
be broken, without his ability to know whether there is 
or is not danger approaching.— Moore v. Edison Electric 
Illuminating Co.,La., 9 South. Rep. 433. 

55. HiGHWAY—Rights of Abutting Owner.—The title 
of the owner of lands abutting on a turnpike road con- 
structed over a public highway runs to the middle of 
the road, and the construction of a toll. gate keeper’s 
house, within the lines of the highway, on such owner’s 
half, without his consent, is the imposition of an addi- 
tional servitude, which will be restrained.—Perkins v. 
Moorestown § C. Turnpike Co., N. J., 22 Atl. Rep. 180. 

56. HUSBAND AND WIFE — Antenuptial Contract. — 
Where an antenuptial agreement is made before the 
parties are betrothed, and while the woman is depend- 
ing on the judgment of her son in regard to the matter, 
‘the parties do not stand in a confidential relation to 
each other.—Achilles v. Achilles, Ill., 28 N. E. Rep. 45. 

57. HUSBAND AND WIFE — Community Property. — 
Where creditors attach and sell community property 
for a debt of the husband, and the debtor’s wife obtains 
judgment against them therefor, the creditors cannot, 
as against as assignee of the wife, offset against such 
judgment their judgment against the husband, even 
after the wife’s death, since the wife’s judgment, being 
forthe value of exempt property, is also exempt.— 
Cullers v. May, Tex., 168. W. Rep. 813. 

58. INSURANCE—Agent.—An insurance broker or so- 
liciting agent, whose business is merely to solicit 
insurance, present applications therefor to the agents 
of the insurance company, and, if accepted, to receive 
the policies, deliver them to the insured, collect the 
premiums, and pay them over to the agents of the 

company who pay him a commission, has no authority 
in behalf of the company to consent to procuring other 
insurance on the property, or to waive the conditions 
of the policy in that regard.—Golden v. Northern Assur 
Co., Minn., 49 N. W. Rep. 246. 

59. INSURANCE—Conditions.—Where a policy of insur- 
ance provides that failure to pay the premium note at 
maturity shall make the policy void while the note re- 
mains unpaid, but subject to be revived by subsequent 
payment, a partial payment of the note after maturity 
does not revive the policy while a balance still remains 

‘due on the note.—Carlock v. Phenix Ins. Co., Ull., 28 N. 
E. Rep. 53. 


‘60. INSURANCE—Conditions.—Where by the terms of a 





policy issued without inquiry, and without an applica- 
tion or any representations, by a fire insurance com- 
pany, the use of a certain article upon the insured 
premises is prohibited, and there is nothing about the 
description of the property insured which necessarily 
implies or indicates the use of the forbidden article, the 
insurer does not waive the condition, nor consent to an 
existing use which could have betn ascertained by 
reasonable investigation.—McFarland v. St. Paul Fire ¢ 
Marine Ins. Co., Minn., 49 N. W. Rep. 253. 

61. JUDGMENT— Foreclosure of Chattel Mortgages.— 
Where, in a suit on notes and to foreclose a chattel 
mortgage given to secure them, the jury simply render 
verdict for the principal of the notes, the court cannot 
render judgment for the interest and attorney’s fees in 
addition, and foreclosing the mortgage.—Freiberg v. 
Br ick- Balke-UCollender Co., Tex , 16 8. W. Rep. 784. 

62. JODGMENT—Fraud.—Pending a suit to foreclose a 
mechanic’s lien, the land was sold. The purchaser re- 
tained an attorney to defend the suit, which was not a 
just one; but this attorney was unable to do so, because 
the papers in the case were missing from the files, and 
the mechanic’s attorney told him that they had been 
lost. Afterwards judgment was rendered foreclosing 
the lien, by consent of the parties to the suit, but with- 
out the knowledge of the purchaser: Held, that the 
purcbaser had a right to have the judgment set aside, 
so that he could defend.— Wolf v. Butler, Tex., 168. W. 
Rep. 794. 

63, JUDGMENT—Limitations.—Code Civil Proc. Cal. § 
339, requiring to be brought within two years an action 
upon a contract, obligation, or lability, founded upon 
an instrument of writing “executed” out of the State, 
does not apply to actions on a foreign judgment, but 
such action is within section 343, providing than “an 
action for relief not hereinbefore provided for must be 
brought within four years after the cause of action 
shall have accrued.”—Dore v. Thornburgh, Cal., 27 Pac. 
Rep. 30. 


64. JUDGMENT—Service of Writ.—A personal judgment 
rendered in one State against a non resident will be 
held void in an action thereon in another State, where 
the record shows that defendant resided without the 
State, and does not show personal service of notice of 
the action within it.—Rand v. Hanson, Mass., 28N. E. 
Rep. 6. 


65. LANDLORD AND TENANT—Landlord’s Title.—When 
a party in possession as Owner makes a deed to 
another, and takes from him a lease of the demised 
premises, agreeing to pay rent, and to surrender the 
same upon the expiration of the term, he cannot, in an 
action by the landlord to recover possession, without 
first impeaching the validity of the lease, controvert 
the landlord’s title by evidence that he made the deed 
under the coercion of menace and duress.— Williams v. 
Wait, 8. Dak., 49 N. W. Rep. 209. 


66. LANDLORD AND TENANT—Lien for Rent.— Under 
Sayles’ Civil St. Tex. art. 3190a, which declares that un- 
recorded chattel mortgages for purchase money shall 
be void “‘as to creditors and bona fide purchasers,” and 
provides that it shall not “be construed to contravene 
the landlord and tenant act,” an unrecorded chattel 
mortgage on goods of a tenant is not good as against the 
landlord’s statutory lien for rent, even though no dis- 
traint has been made.—BSerkey ¢ Gay Furniture Co. v. 
Sherman Hotel Co., Tex., 16 S. W. Rep. 807. 

67. LANDLORD AND TENANT—Possession—Rent.—In an 
action on notes given for rent, a finding that previous 
summary proceedings brought by the lessor against the 
lessee, and the judgment therein, were for the recovery 
of possession of the property, and damages for the de- 
tention thereof, will not support a conclusion that the 
notes were merged in such judgment. — Campbeli v. 
Nizon, Ind., 28 N. E. Rep. 107. 

68. LANDLORD AND TENANT—Tenancy from Year to 
Year.—Where a tenant from year to year leaves the 
premises in the middle of a year, tenders possession to 
the landlord, and refuses to pay rent for the remainder 
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of the year unti] compelled to do so by suit, his liability 
for the rent terminates at the end of the current year 
without further notice on his part.—Adams v. City of 
Cohoes, N. Y., 28 N. E. Rep. 25. 

69. LANDLORD AND TENANT — Unlawful Detainer. — 
When a person in possession of land by his tenant dies 
pending the term, his heirs atl aw become co instanti 
landlords of such tenant, and as such, have such a pos- 
session of the land as will entitle them to maintain an 
action of unlawful detainer against one who wrongfully 
takes possession of it.—Kellum v. Balkum, Ala., 9 South. 
Rep. 463. 

70. LIBEL—Privileged Communications.— Where one 
published several articles charging another with being 
a party to alleged frauds in the New York custom- 
house, which were not proven on a trial for libel, it was 
proper to refuse to rule that the articles were priv- 
ileged as being matters of public interest.—Burt v. Ad- 
vertiser Newspaper Co., Mass., 28 N. E. Rep. 1. 

71. LIEN OF LIVERY STABLE KEEPER.—Under Rev. St. 
Ind. 1881, § 5292, which provides that livery stable keep- 
ers shall have a lien on horses for the feed and care 
bestowed by them upon the same, the lien attaches as 
soon as feed and care are bestowed, though the charges 
therefor are not then due. Such lien is not lost or 
waived by allowing the horse, while kept at the stable, 
to be taken out and used by the owner in his business. 
— Wallis v. Long, Ind., 28 N. E. Rep. 101. 

72, LIFE INSURANCE—Endowment Policy.—The terms 
of an endowment policy construed, and held, that in 
case of the death of the insured before the maturity of 
the policy, the sum assured was payable to his wife 
only in case she survived him; otherwise to his per- 
sonal representatives or assigns.—Lamberton v. Bogart, 
Minn., 49 N. W. Rep. 230. 

73. MASTER AND SERVANT— Negligence of Servant.— 
Where plaintiff was injured by the negligence of a truck- 
driver in the employment of defendant, but who was 
on that day serving another company under a contract 
which defendant had made with the latter to furnish 
it daily with a horse, truck and~ driver, defendant, and 
not the other company, is liable for the injury.— Quinn v. 
Complete Electric Const. Co.,U. 8. C.C.(N. Y.), 46 Fed. 
Rep. 506. 

74, MEASURE OF DAMAGES—Trespass.—In an action 
for injury to a house, where the plaintiff is the owner 
both of the house and of the land on which it stands, 
the measure of damages isthe difference between the 
value of the land before and after the injury, and not 
the cost of restoring the house to its former condition. 
—Pacific Express Co. v. Lasker Real Estate <Ass’n, Tex., 16 
S. W. Rep. 792. 

75. MORTGAGE—Conveyance by Mortgagee.—A mort- 
gagee cannot convey to a third person the premises 
mortgaged, himself retaining the debt intended to be 
secured.— Devlin v. Collier, N. J., 22 Atl. Rep. 201. 


76. MORTGAGE— Foreclosure—Limitation.—Where, in 
an action of foreclosure, the plaintiff seeks to obtain a 
personal judgment against the mortgagor for the debt, 
as well as a decree of foreclosure, the 6-year limitation 
prescribed by section 6,ch. 66, Gen. St., and not the 
15-year limitation prescribed by section 1l of the same 
chapter, applies, so far as the action is one for a per- 
sonal judgment.—Slingerland v. Sherer, Minn., 49 N. W. 
Rep. 237. 

77. MUNICIPAL CORPORATION — Ordinance.—An ordi- 
nance granting electric light company the right to use 
the city streets, without makiuog such right exclusive, 
is a mere license, and is valid.—Crowder v. Town of Sulli- 
van, Ind., 28 N. E. Rep. 94. 

78. MUNICIPAL CORPORATION—Payment of Contractor 
—Injunction.—An owner of land abutting on a street, 
whose road-bed is being paved in an imperfect manner 
by acontractor with the city, has a standing in equity 
to restrain the common council from paying for such 
work in cases in which such land-owner will be assessed 
in part for such cost.—Loder v. McGovern, N. J., 22 Atl. 
Rep. 199. 





79. MUNICIPAL CORPORATION—Validity of Ordinance.— 
An ordinance which prohibits dairies within certain 
designated limits, and gives the city council the author- 
ity to grant permission to carry them on within the 
prohibited limits, is not general in its operation among 
the class it is intended to affect, andis therefore null 
and void.--State v. Mahner, La., 9 South. Rep. 480. 

80. MUNICIPAL LICENSE.—Where an occupation, like 
hawking or peddling, is liable to become a public nui- 
sance if not restrained, it is a legitimate exercise of the 
police power to impose a license fee large enough to 
act as a restraint upon tae number of persons who 
might otherwise engaye in it, even although the sum 
exacted is greater than the expense of issuing the li- 
cense, and of police supervision of the business.—City 
of Duluth v, Krupp, Minn., 49 N. W. Rep. 235. 

81. NEGOTIABLE INSTRUMENTS — Corporations. — The 
maker of a note payable to a bank cannot, in an action 
on the note, raise the question of the incorporation of 
the bank.—£zchange Nat. Bank v. Capps, Neb., 49N. W. 
Rep. 223. 

82. NEGOTIABLE INSTRUMENTS—Guaranty—Parol Evi- 
dence. — Where a third person writes his name 
across the back of note, the presumption that he there- 
by guarantied the note may be rebutted by parol evi- 
dence.—Kingsland v. Keoppe, lll., 28 N. E. Rep. 48. 

838. NEGOTIABLE INSTRUMENTS — Notice of Non pay- 
ment.—The agreement of the payee and indorser of a 
negotiable note to accept the maker’s draft for the 
amount due thereon does not operate as a waiver of 
notice of non-payment, where the draft was drawn for 
a materially larger amount, which was known to the 
bank that ‘discounted the note, and the payee refused 
to pay such increased amount.—Lititz Nat. Bank v. Siple, 
Penn., 22 Atl. Rep. 208. 


84. OFFICE AND OFFICER—Salary.—A duly elected and 
qualified officer, who has discharged the duties of his 
office, does not lose his right to the salary of the office 
by the fact that a previous incumbent, illegally claiming 
to be still in office, has also performed the duties of 
the office, and has, with full knowledge of the invalid- 
ity of his title on the part of the disbursing officers, 
been paid a part of such salary.—State v. Carr, Ind., 28 
N. E. Rep. 88. 

85. PARENT AND CHILD.—A parent is liable for goods 
furnished to his child at his request, even though the 
child is of age.—Hllebarger v. Swiggett, Ind., 28 N. E. Rep. 
110, 


86. PARTNERSHIP—Where a note evidencing the debt 
of one partner is, upon request of the debtor renewed by 
another note fora greater sum to which the firm name 
is signed without the knowledge or consent of the co- 
partner the transaction is a fraud upon the partnership. 
— Daniels v. Hammond, Mass., 28 N. E. Rep. 12. 


87. PARTNERSHIP—What Constitutes.— The fact that 
two persons composing a partnership transferred their 
business, with their brands, trade-marks, and good- 
will, to a corporation, and became officers thereof, and 
managed its business, receiving as compensation a 
proportion of the profits, is not sufficient to show the 
continued existence of the partnership inter sese, as 
against the unimpeached testimony of both that there 
had been no partnership relation between them for a 
period of 10 years, and that the business was conducted 
by them solely as officers of the corporation.— Waring 
v. National Marine Bank, Md., 22 Atl. Rep. 140. 


88. PLEADING—Amendment.— After a defendant has 
pleaded the general issue, and submitted to a trial of 
an amended petition which contains a different ground 
of action from the original, he cannot object to a sub- 
sequent amended petition, containing matter similar 
to tne last, that it presents a different ground of action 
from the original.—Spurlock v. Missouri Pac. Ry. Co., Mo., 
16 8. W. Rep. 834. 

89. PROCESs—Service of Summons—Judgment.—Rev. 
St. Mo. 1879, § 3489, cl. 3, provides for service of the peti- 
tion and writ by leaving copies at “the usual place of 
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abode” of defendant, ‘‘with some person of his family 
over 15 years years old;” and where the return shows 
merely that the sheriff delivered such copies “to a 
member of defendant’s family over 15 years old” the 
judgment is void.—Laney v. Garbee, Mo., 16 8. W. Rep. 
831. 

90. RAILROAD COMPANIES—Abolishing Depot.—Chang- 
ing the site of a depot from one one place to another 
on the same town is not abolishing it, within the mean- 
ing of Acts Miss. 1890, ch. 88,§ 4, forbidding the abol- 
ishment or disuse of any depot, when once established, 
without the consent of the railroad commission ; but 
such change can only be made when the interests of 
the railroad company and the public concur in demand- 
ing it, and when the new site is not inconvenient or 
inaccessible.—State v. Alabama G V. Ry. Co., Miss., 9 
South. Rep. 469. 

91. RAILROAD COMPANIES— Killing Stock.—In an ac- 
tion against a railroad company for stock killed on its 
track, the burden is on the company to show that the 
place where the stock entered upon the track could not 
be fenced without danger to employees.— Pennsylvania 
Co. v. Lindley, Ind., 28 N. E. Kep. 106. 

92. RAILROAD COMPANIES — Medical] Attendance.— A 
railroad brakeman was injured whilein discharge of 
his duties, and a physician was called by the conductor 
to attend him. The conductor had no express author- 
ity to employ physicians in such cases, and it was not 
shown that the necessity for medical attendance was 
urgent and immediate, that communication with the 
chief officers in regard to such employment was im- 
practicable, or delay for that purpose dangerous, or 
that the general superintendent knew of the employ- 
ment until after the services had been rendered, and it 
appeared that there was telegraphic communication 
with him. Held,that the company was not liable for 
such services.—Sevier v. Birmingham, S. ¢ T. R. R. Co., 
Ala., 9 South. Rep. 405. 

93. RAILROAD COMPANIES — Taxation. — Where the 
equipment of a domestic railroad corporation is used 
interchangeably upon its lines within and without the 
State, its capital stock can only be taxed in the propor- 
tion that the number of miles operated and equipped 
in one State bears to the entire mileage.—Commonwealth 
v. Delaware, L. G W. R. Co., Penn., 22 Atl. Rep. 157. 

94. RAILROAD TRACKS ON STREETS—Rights of Abutting 
Owner.—The depreciation in value of property caused 
by laying railroad tracks in the street on which it abuts 
which however, do not interfere with access to the 
property, is not a taking of private property for pub- 
lic use, for which compensation must be first made, as 
required by Const. Md. art. 4, § 40, and the owner, who 
has no interest in the fee of the street, cannot have an 
injunction to restrain the laying ot the tracks, as Code 
Pub. Gen. Laws, Md. art. 23, § 169, giving aright of action 
for such injury, provides an adequate remedy at law.— 
O’ Brien v. Baltimore Belt R. Co., Md., 22 Atl. Rep. 141. 


95. RELEASE AND DISCHARGE— Impeachment. — One 
who, having opportunity and ability, neglects to read 
all of a receipt releasing a railroad company from any 
and all claims on account of or arising from an accident, 
and signs the same, cannot claim that he thought it 
oniy related to time lost in consequence of the accident, 
and did not cover damages for the personal injuries 
sustained thereby.— Mateer v. Missouri Pac. Ry. Co., Mo., 
16 8. W. Rep. 839. 

96. RELEASE WITHOUT SEAL.—A release executed in 
Pennsylvania with a scroll in place of a seal will be re- 
garded as a simple contract in this State, the law of the 
former State not being shown.— Wain v. Wain, N. J., 22 
Atl. Rep. 208. 


97. RES ADJUDICATA—Mandamus.—Where school trus- 
tees, who have refused to grant a petition for the for- 
mation of a new school-district, are compelled by man- 
damus, to grant such petition, the legality of the forma- 
tion of such school cannot afterwards be collaterally 
attacked.—School Directors v. School Directors, l1l., 28N. 
E. Rep. 49. 





98. SALE—Delivery.—Where the purchaser notifies the 
the seller that he will not pay the contract price for the 


_ property delivered, but only a less price, it amounts to 


a repudiation of the contract, and absolves the seller 
from the duty of delivering the property; and he may 
have his action for the loss of profits on the sale.— 
Armstrong v. St. Paul ¢ P. Coal ¢ Iron Co., Minn., 49 N. 
W. Rep. 233. 


99. SaLz—Warranty. — Where a brick manufacturer 
agrees to make and deliver a sufficient quantity of brick 
ofacertain size and quality, for the erection of a cer- 
tain building, the purchaser is not bound to rescind the 
contract, on discovering that the bricks do not con- 
form to the specifications, but may accept them, and, 
when sued for the price, set up his damages in a cross- 
action.— Bushman v. Taylor, Ind., 28 N. E. Rep. 97. 


100. SCHOOL—Study of German.—Under Rev. St. Ind. 
1881, § 4497, which provides that, “‘whenever the parents 
or guardians of 250r more children in attendance at 
any school of a township, town, or city shall so de- 
mand,” the German language shall be introduced as a 
branch of study in such school, the parents of 25 of the 
children attending one school in a city may compel the 
introduction of German into the curriculum of such 
school; even though all the scholars in such school 
are in the lower grades, and the study of German has 
already been introduced in all schools in the city at- 
tended by scholars in the higher grades.— Board of School 

ioners v. State, Ind., 28 N. E. Rep. 61. 


101. SCHOOL- TEACHERS — License. — Though Gen. 8t. 
Colo. § 3055, prohibits the district school board from 
employing any teacher who shall not possess the pre- 
scribed license to teach, in force at the date of employ- 
ment, and provides that any one so teaching without 
license shall forfeit all claim to compensation out of 
the school tund for the term, one who is employed by 
the board to teach, when, as they are aware, she has no 
license, but who shortiy afterwards procures one, may 
maintain an action against the board for compensation. 
—AHoltz v. School- Dist. No. 9, Colo., 27 Pac. Rep. 15. 


102. STATUTES — Enactment — Presumptions.— When 
the legislative journals are silent on the subject, it will 
be presumed, in favor of the validity of a local law, that 
the notice in regard thereto, required by Const. Ala. 
art. 4,§ 24, was given, and proof thereof duly made.— 
Jennings v. Russell, Ala., 9 South. Rep. 421. 


103, STATUTES—Repeal—Re-enactment.— It is a well- 
settled rule that, when a repealing act re enacts sub- 
stantially the provisions of the act repealed, the latter 
is construed not to be thereby destroyed or interrupted 
in its operation.— Forbes v. Board of Health, Fla., 9 South. 
Rep. 446. 


104. SUBROGATION.—It is of the essence of legal sub- 
rogation that the person making the payment should 
be a third person in respect to the obligee of the debt 
he is seeking to prime thereby, and that he should him- 
self be a creditor of inferior rank of the common 
debtor whose dept he pays.—New Orleans Nat. Bank v. 
Eagle Cotton Warehouse, etc. Co., La., 9 South. Rep. 442. 


105. TAXATION—Assessment.— Under Rev. 8t. Ill. ch. 
120, § 191, which provides that no tax shall be vitiated 
by errors or informalities “not affecting the substantial 
justice of the tax itself,” a distinct road tax is not in- 
validated by the neglect of the supervisors to order the 
county clerk to extend such tax as required by chapter 
121, § 117, nor by the failure of the overseers of highways 
to swear tothe delinquent list, as required by chapter 
121, § 110.— Wabash Ry. Co.v. People, Ull., 28 N. E. Rep. 57. 


106. TAXATION — Equalization. — In a county under 
township organization, the township bord has au- 
thority to hear complaints as to the valuation of prop- 
erty retured by the assessor, and to review and correct 
such assessment, upon complaint being made. The 
assessment of a party cannot be increased without giv- 
ing him or his agent, if residing in the county, notice of 
such complaint, unless the party assessed vuluntaril, 
appears.—McGee v. State, Neb,, 49 N. W. Rep. 220. 
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107. TAXATION—Omitted Property.— In an action to 
enjoin the collection of back taxes assessed upon 
omitted person property by the county auditor, an an- 
swer which admits that a certain amount of loans and 
eredits had been duly assessed, but thata specified 
amount had been omitted, consisting of “money on de- 
posit” subject to check, “also moneys loaned out either 
on time or on call, and credits due,” does not suffic- 
iently identify and describe the omitted property, and 
is no defense.—Florer v. Sherwood, Ind., 28 N. E. Rep. 71. 


108. TAXES—Assessment.—Where land is assessed to 
one who, as the assessor had ample means of knowing, 
is not the owner, a sale of such land for non payment 
of the taxes passes no title to the purchaser.—Crook v. 
Anniston City Land Co., Ala., 9 South. Rep. 425. 


109. TELEGRAPH COMPANIES—Pleading.—In an action 
against a telegraph company, by the receiver of a mes- 
sage, for failure co deliver it promptly, the complaint 
alleged that defendant was engaged in the business of 
transmitting messages by telegraph between named 
points; that the sender, as the agent of the receiver, 
delivered the message in question to defendant, and 
paid therefor; that defendant transmitted the message 
to its destination, but failed to deliver it to plaintiff 
until the next day: Held, that these allegations import 
an acceptance of the message by defendant, and the 
complaint sufficiently shows a contract entered into 
between plaintiff, by his agent, the sender, and defend- 
ant.— Western Union Tel. Co. v. Wilson, Ala., 9 South. Rep. 
414. 


110. TENANTS IN COMMON—Tax-sale.—W here land heid 
in common is sold for taxes, and bought by one of the 
tenants, his co-tenants’ remedy against him is in equity, 
and they have no title to support an action at law; for 
Code Ala. § 460, declares that a tax-deed duly executed 
shall be prima facie evidence of all facts stated therein 
in all controversies involving the purchaser’s rights, so 
ot the legal title is prima facie in him.—Johns v. Johns, 
Ala., 9 South. Rep. 419. 


111. TRUsTs—Contract.—A written contract acknowl- 
edging the receipt of money, and promising to return 
it in case a certain resolution should not pass the com- 
mon council of a city, constitutes a trust which ia prima 
facie valid, where the contract does not show that the 
trustee was an alderman or city officer, or that he 
agreed to do anything to promote the passage of such 
ordinance.— Millbank v. Jones, N. Y., 28 N. E. Rep. 31. 


112. Trusts—Corporations.— W here one, as trustee for 
the stockholders of a corporation, purchases land for 
their benefit, and, with their consent, conveys the 
same as such trustee absolutely to another, with the un- 
derstanding that it was to be for their use and benefit, a 
resulting trust is created, and, if such trustee disposes 
of any partof the land and converts the proceeds to his 
own use, he may be removed from such trust, at the in- 
stance of any stockholder.—Fisk v. Patton, Utah, 27 Pac. 
Rep.1. ~ 


113. TrusTs—Enforcement.—W here a deed of trust of 
jJand in another State is executed in California by per- 
sons residing there, stipulating that, if the trustee 
named therein cannot act, a court of competent juris- 
diction may appoint a new trustee, a court of Califor- 
nia, having jurisdiction of the parties, may appoint a 
new trustee, and direct him to carry out the trust.— 
Smith v. Davis, Cal., 27 Pac. Rep. 26. 


114. UsURY—Payment.— Where a debtor has paid a 
note tainted with usury, he cannot maintain an action 
to recover the usurious interest.— Blain v. Willson, Neb., 
49 N. W. Rep. 224. 


115. WATER-COURSES — Appropriation.—To make a 
valid appropriation of water, there must be some actual 
beneficial purpose, existing at the time, or contem- 
plated in the future, as the object for which the water 
is utilized. The needs of the purpose for which the 
appropriation is made, is the limit to the amount of 
water which may be taken.—Simmons v. Winters, Oreg., 
27 Pac. Rep. 7. 





116. WATER-RIGHTS — Parol Transfer. — Where one 
holding a possessory right to public land appropriates 
water for the purpose of irrigating it, such water-right 
becomes a part of the improvements, and may be sold 
verbally and transferred with the possessory right.— 
Hindman v. Rizor, Oreg., 27 Pac. Rep. 13. 

117. Ways—Suit to Establish.—_Where, in a suit to es- 
tablish a right of way through defendant’s land, whieh 
surrounds plaintiff’s land, the petition does not state 
that there is any necessity for the way sued for, and the 
plaintiff fails to establish his right to a statutory way, 
he cannot recover, since at common law such a way 
can be had only when it is necessary.—Dwyer v. Olivari, 
Tex., 16 8. W. Rep. 800. 

118. WIFE’s SEPARATE ESTATE—Husband’s Agency.— 
Where a husband contracts for the painting of a house 
belonging to his wife, who selects the colors, and is 
living in the house at tho time it is painted, a finding of 
an auditor that the husband acted as agent for his wife 
will not be disturbed, although he testified that he ex- 
pected to pay for the painting from his own money; 
and the wife testified that she had no money to pay for 
the painting, and never expected to do so.—Dwyer v. 
Swift, Mass., 26 N. E. Rep. 8. 

119. WILLS—Attorney—Compensation.—Where a de 
visee, against the will of the other devisees, employs 
counsel to set aside a deed of the testator made after 
the will, and they refuse any benefit accruing to them 
from the recovery, his counsel is not entitled to an al- 
lowance for fees out of the property thus recovered, 
but must look to his client.—McGraw v. Canton, Md., 22 
Atl. Rep. 132. 

120. WILLS — Bequest — Interest. — A testator be 
queathed to his brother “au bond and mortgage of 
$6,500 which I now hold against him:” Held, that the 
brother was entitled to the arrears of interest upon the 
bond and mortgage at the time of the testator’s death. 
—Heming v. Carr, N. J., 22 Atl. Rep. 197. 


121. WILLS—Construction.—A provision in a will by 
which testator “wills and bequeaths” his land to 
another without any words of limitation, will pass the 
fee, especially where a life estate therein has really 
been devised to another, and where a mere life-estate 
in the remainder-man will resultin a partial intestacy. 
—Milis v. Franklin, Ind., 28 N. E. Rep. 60. 


122. WILLS—Election by Widow.—A gift or devise by a 
testator to his wife as follows, ‘tone: half of all l own,” 
is not to be construed as intended to include the estate 
or interest of the wife in the homestead, which is inca- 
pable of being diposed of by him by will. She is not 
therefore, in such case, put to an election between the 
statutory and testamentary provisions made for her, 
butis entitled to both.—McGowen v. Baldwin, Minn., 49 
N. W. Rep. 251. 


123. WILLS—Undue Influence.—Against a beneficiary 
having a testator under his control, with power to make 
his will the will of the testator, especially in a case 
where the testator has made an unnatural disposition 
of his property, the law presumes undue influence, and 
puts upon the beneficiary the burden of showing af- 
firmatively that when the testator made his will he did 
not exercise his power over the testator to his own ad- 
vantage and to the disadvantage of others having an 
equal or superior claim upon the bounty ofthe testa- 
tor.—Carroll v. House, N. J., 22 Atl. Rep. 191. 


127. WITNESSES—Cross-examination.—A witness can- 
not be cross-examined as to any fact which is collat- 
eral or irrelevant to the issue merely forthe purpose 
of contradicting him by other evidence ifhe should 
deny it, thereby to discredit his testimony.—Zidridge v. 
State, Fla.,9 South. Rep. 448. 


125. WITNESSES—Transactions with Decedents.—Ma- 
terial evidence by a claimant as to claims against an 
estate, which was equally within the knowledge of the 
decedent, should not be received, although the admin- 
istrator does not object thereto. — McHugh v. Doud’s 
Estate, Mich., 49 N, W. Rep. 216. - 





